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DIGEST OF DECISIONS 


IN INSURANCE CASES, RENDERED IN THE UNITED STATES SUPREME 
AND CIRCYIT COURTS, AND IN THE STATE 
SUPREME COURTS. 


ASSESSMENT. 


§ 91. Fire.—On subscribed Stock.— Liability for.—Notice.—Evi- 
dence.—The defendant subscribed for capital stock on the terms 
and conditions that twenty per cent was to be paid when the list 
was completed, “ and the remainder, eighty per cent, unpaid on 
stock account, is to be assessed only in the event of the twenty 
per cent cash fund becoming impaired by losses.” Suit was 
brought to recover an assessment of twenty per cent. Held, that 
it was not necessary to aver in the complaint that the assessment 
was made in accordance with the charter or by-laws of the com- 
pany ; where such averment has been held essential, it has been 
founded on some provision of the charter or by-laws, or on some 
phraseology of the subscription or premium note. Held, that the 
resolution of assessment passed by the company was not a writ- 
ten instrument within the meaning of the Indiana statute, sec. 





482 Digest of Decisions. [July, 


78, p. 73, vol. 2, R. S. 1876, and a copy filed with the complaint 
did not become a part of it so as to bring the resolution before 
the court on demurrer. 


Pollock vs. Bowen, 56 Ind.; Wilson vs. Vance, 55 Ind., 584; Noble vs, 
McGinnis, 55 Ind., 528. 

Notice to a member of an assessment against him is not ne- 
cessary in Indiana in the absence of any provision in the charter 
or by-laws, or of any stipulation requiring it. 

Fisher vs. E. & C. R. R. Co., 7 Ind., 407 ; Ross vs. L. & I. R. BR. Co., 6 
Ind., 297 ; Peake vs. Wabash R. R. Co., 18 IIl., 88. 

Where a party contracts to pay assessments that may be made 
against him for certain purposes, his agreement is one that may 
be ordinarily enforced against him by any insurance company. 

Angell and Ames on Corp., sec. 548. 


A transcript of certain proceedings of the board of trustees, set- 
ting forth that whereas some two hundred and fifty or three hun- 
dred thousand dollars had been lost at Chicago, resolved that it 
was expedient to call for twenty per cent to liquidate the loss and 
keep the stock unimpaired, and authorizing and instructing the 
officers to make said assessment payable etc., was sufficient evi- 
dence that the assessment had been made, and the proceedings 
fixed the defendant’s liability. The duties enjoined on the offi- 
cers were merely clerical. 

Van Riper vs. American Central Ins. Co. 

Rep’d Jour’l, p. 458. 


COMMON CARRIER. 


§92. Fime—ZJiability of—Cotton was shipped by a railroad 
company, and after its delivery, but before the cotton had start- 
ed on its destination, a bill of lading was given which exempted 
the carrier from loss by fire. Insurance was effected by the ship- 
per, and the bill of lading delivered to the insured. 

Hall vs. Ins. Co., 138 Wallace, 367. 

Held, in an action by the insurer against the carrier, that the 
plaintiff was subject to any defense that would be available against 
the shipper. Held, that in the absence of negligence the bill of 
lading exempted the carrier from liability. Held, that the bill of 
lading having been accepted without objection, was the contract, 
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and the shipper could not resort to an alleged prior oral agree- 

ment; he was bound to know its contents. To take the case out 

of this rule it would be necessary to show that the goods had 

passed beyond the shipper’s control before the bill of lading was 

delivered. 

Long vs. N. Y. C. R. R. Co., 50 N. Y., 76; Belger vs. Dinsmore, 51 N. 
Y., 166 ; Steers vs. Liverpool etc., S. S. Co., 57 N. Y., 1; Magher vs. C. & 
A. R. R. Co., 45 N. Y., 514 Boswick vs. Balt. & O. R. BR. Co., 45 N. Y. 
712. 

Germania F’. Ins. Co. vs. Memphis & Charleston R. R. Co. 

Rep’d Jour’], p. 547. 


CONSTRUCTION, 


§93. Lire.—Of Statute.—Liability of Deposit—The most nat- 
ural and genuine construction of a statute is to construe one part 
by another of the same statute. 

Dwarris on Statutes, 698, 703; Fox’s adm’rs vs. Com’th, 16 Gratt., 9. 

The funds which foreign insurance companies are required by 
statute to deposit with the treasurer of Virginia, are subject to 
the payment of all claims arising under or in consequence of pol- 
icies with citizens of that State, whether losses, equitable values, 
return premiums, or otherwise. 


Universal Life Ins, Co. vs. Cogbill. 
Rep’d Jour’l, p. 371. 


EVIDENCE. 


§ 94. Frre.—Parol.—Held in Trust.—A party who has never 
had the custody, or been entitled to possession of a policy of in- 
surance, may introduce secondary evidence of its contents, upon 
proof that the policy had been surrendered by the holder, and 
was then in the custody of the insurer in a foreign country. To 
support an action for money had and received, it is always in- 
cumbent on the plaintiff to show that the defendant has money 
which ex equa et bono belongs to the plaintiff. Where the plain- 
tiff bases her right of recovery in action for money had and re- 
ceived, upon the grounds that the defendant, who was bailee of 
plaintiffs piano, effected a policy of insurance on it, and the 
piano having been destroyed by fire, afterward collected money 
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from the insurer, which he failed to pay over—the plaintiff must 
not only show that the particular piano was covered by the in- 
surance, but also that the defendant received money or its equiv- 
alent from the insurer for its loss, and any legal evidence going 
to show the non-existence of either of these facts, may be intro- 
duced by the defendant. Thus, where a plaintiff relies on a pol- 
icy of insurance effected by defendant on certain described goods, 
and all “ other goods kept for sale, their own or held in trust,” 
etc., to show that the particular piano was insured—the defend- 
ant may show that the terms “held in trust,” related to goods 
for sale on commission which he had bound himself to insure, 
and not to other goods not on sale, which he had not agreed to 
insure, and did not in fact insure. So also the defendant may 
show that in making proof of loss the particular piano was not 
included, and nothing was in fact paid on it. A policy of insur- 
ance is not more open to the introduction of parol evidence which 
will vary or contradict its terms than any other contract; but 
the general principle which excludes parol evidence to alter or 
vary a writing, is confined in its operation to parties to the writ- 
ing, and has no application when it is drawn in question in a 
controversy with one who is a stranger to it. Where a party 
having in his possession goods held in trust which he was bound 
to insure, and also goods of that character which he was under 
no duty and had no authority to insure, effects insurance on all 
goods held in trust—parol evidence that the insurance was effect- 
ed only on the goods he was under obligation to insure, is not 
objectionable on the ground that it. varies or contradicts the 
written contract ; such evidence simply gives application to the 
general words of the policy. 


Snow et al. vs. Stoutz. 
ALABAMA §.C. Decided Dec. term, 1877. 


$95. Lire.— Waiver.—Instruction to Jury —There was evi- 
dence of an express agreement to waive a forfeiture on account 
of a failure to make prompt payment of premium. Held, that the 
company might waive the right to claim such forfeiture. 

Georgia Home Ins. Co. vs. Kinnier’s Adm’r, 28 Gratt.; Chicago Life Ins. 


Co. vs. Warner, 70 Ill. R., 410; Southern Mut. Life Ins. Co. vs. Yates, Va. 
S.C. A. 
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Held, that the question of waiver was one of fact for the jury. 
Parol evidence was offered that the company and the assured 
disputed as to which was responsible for the failure to pay a pre- 
mium ad diem. The assured sent his agent to the company, and 
upon an interview between that agent and the company’s officers, 
it was agreed that the default was upon the company, and its of- 
ficers agreed for it to waive all claim to a forfeiture, to receive all 
back premiums then due, and to treat the policy from that time 
forward as though no asserted default had ever occurred. Upon 
the faith of this the agent of the assured paid all that was due to 
that time, took several printed receipts for the payments, which 
he did not read, and returned to his home. The company’s of- 
ficers had incorporated into the receipts a provision guaranteeing 
the health of the insured—no part of their agreement. Held, 
that the rule of law which forbids the admission of parol testimo- 
ny to contradict or vary the terms of a written instrument, does 
not exclude the evidence. 

Ins. Co. vs. Mahone, 21 Wall., 22 ; Ins. Co. vs. Wilkinson, 13 Wall., 222 ; 
Towner vs. Lucas’ Ex’rs, 13 Gratt., 705. 


McLean vs. Piedmont & Arlington Life Ins. Co. 
Rep’d Jour’l, p. 380. Va. 8. C0. A. 


$96. Fire.—Admissibility of Parol.—Finding of Jury.—The 
question at issue was as to the amount of damages. The plain- 
tiff insured testified that “the agent, after examination of the 
premises, proposed to take it at a valuation of $2,500 the same 
mentioned in the insurance policy.” Held, that the testimony 
not being in conflict but in conformity with the policy, did not 
come within the rule that parol testimony is inadmissible to vary 
a written instrument. 

Crawford vs. Jarrett, 2 Leigh., 630 ; Watson vs. Hunt, 6 Gratt., 633, dis- 
tinguished. 

Evidence of -what transpired between the agent and another 
party concerning the insurance of the latter’s house, and the val- 
uation fixed on it, was res infer alios acta, and ought on objection 
to have been excluded, but its admission would not call for a re- 
versal unless prejudicial to the adverse party. Though on the 
evidence the court would have found a smaller amount of dam- 
ages, and fixed the valuation at a smaller sum than the jury, 
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where there was evidence tending to show that the amount of 
damages was equal to the amount found, the finding will not be 
disturbed. 


Southern Mut. Ins. Co. vs. Trear. 
Rep’d Jour’, p. 463. 


POLICY. 


$97. INnLAND.—Construction of.-—-When a policy of insurance 
is issued by an insurance company upon a steamboat for a year, 
with permission to navigate the Mississippi and tributaries, and 
on the trial of a cause to recover the value of the steamboat it 
is proven that the steamboat was lost in Cypress Bayou, and 
that Cypress Bayou was navigable by steamboats, and that said 
bayou emptied into the Red River, and that Red River emptied 
into the Mississippi ; Held, that said Cypress Bayou was a trib- 
utory of the Mississippi within the meaning of said policy. In 
the interpretation of a policy of insurance, in all cases it must be 
liberally construed in favor of the insured, so as not to defeat 
without a necessity his claim to the idemnity which, in making 
the insurance, it was his object to secure ; and where the words 
are without violence susceptible of this interpretation, that which 
will sustain his claim and cover the loss must in preference be 
adopted. In construing an instrument prepared by the insurer, 
it ought to be read strongly against the maker. 


Miller vs. Citizens F. & M. Ins. Co. 
Rep’d Jour’l, p. 378. W. Va. 8. C. A. 


PRACTICE. 


§98. Lire.—Party to Suit.—Jurisdiction—Where C. insured 
his life for the benefit of his wife, and paid the premiums of in- 
surance, upon the insolvency of the company, he, and not his 
wife, is the proper party to a suit to recover back the premiums 
or the equitable value of the policy. The fact that a party who 
cannot be sued, and against whom no decree can be rendered or 
enforced, is joined with other parties who are proper parties, 
and against whom the decree of the court can be enforced, is no 
ground for sustaining a demurrer by such parties to the bill. As 
to such party the plaintiff may dismiss his bill and assert his 
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claim against the other parties who are proper parties defendant. 
The Circuit Court of the city of Richmond has jurisdiction in a 
suit in equity brought to subject the funds of a foreign insur- 
ance company, deposited, as required by the Virginia statute, 
with the treasurer of the commonwealth, in which suit the trea- 
surer, as custodian of such funds, is made a party defendant. 
Universal Life Ins. Co. vs. Cogbill. 
—§ 93, 


PREMIUM. 


§99. Lire.—Place of Payment.—Non-payment.—Removal of 
Agent.—The policy in a Virginia life company was issued by the 
agent at Newbern, in North Carolina, to whom the premiums 
were paid for several years on receipts duly signed by the com- 
pany. Nothing is said in the policy as to the place of payment. 

Held, that the premiums are payable at Newbern, North Caro- 
lina, and if the company removes its agent from that place with- 
out notifying the policy-holder, it cannot claim a forfeiture be- 
cause @ premium was not paid on the day when it was due. 


McLean vs. Piedmont & Arlington Life Ins. Co. 
—§ 95. 


RISK. 


$100. Frre.—Increase of.—The policy provided that it should 
be void if the premises “ shall be occupied or used so as to in- 
crease the risk.” Held, that only a new and different use of the 
property was prohibited. The continued use of a planer which 
was already in use when the policy was issued was not an increase 
of risk in the absence of a warranty to the contrary. 


Whitney vs. Black River Ins. Co. 
Rep’d Jour’l, p. 477. 


SERVICE. 


$101. Fire.—On Agent of Foreign Company.— When Valid.—A 
resolution of a foreign corporation, filed pursuant to a State stat- 
ute, authorizing its agent “ to acknowledge service of process for 
and in bebalf of such company, and consenting that service of 
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process upon any agent shall be taken and held to be as valid as 
if served upon the company or association,” amounts to an agree- 
ment for a constructive presence within such State; and a Fed- 
eral court may obtain jurisdiction over such corporation by ser- 
vice upon its agent. 

Citing, Bank of Augusta vs. Earle, 13 Pet., 519; Paul vs. Virginia, 8 
Wall., 168; O. & M. R. R. Co. vs. Wheeler, 1 Black., 286; R. R. Co. vs. 
Harris, 12 Wall., 81 ; Day vs. Newark India Rubber Mnfg. Co.,'1 Blatch., 
628 ; Main vs. Second National Bank, 6 Biss., 26; Lafayette Ins. Co. vs. 
French, 18 How., 404; Railroad Co. vs. Harris, 12 Wall., 81; Knott vs. 
Southern Life Ins. Co., 2 Woods, 479. 

Fonda vs. Brit. Am. Ins. Co. 

Rep’d Jour’], p. 468. U. 8. C. C., Micon. 


TITLE. 


§ 102. Frire.—fntive and Unconditional Ownership.—Lease.— 
The policy provided that “if the interest of the insured in the 
property be any other than the entire, unconditional, and sole 
ownership of the property for the use and benefit of the insured, 
or if the buildings insured stand on leased ground, it must be so 
represented to the company and be so expressed in the written 
part of the policy, otherwise the policy shall be void.” The fee 
simple to the land was in the insured, and they were the owners 
of the buildings insured, subject to a lease at a certain annual 
rental for ten years, given before the buildings were erected, and 
having about eight years to run. The conditions were that the 
lessee was to erect the buildings and the lessor was to pay half 
the cost in installments during the progress of the work. The 
lessee was also to keep the buildings insured during the time 
employed in the erection, in the name and for the benefit of the 
lessor. Held, that the interest of the builder was not different 
from that of an ordinary lessee. The entire and unconditional 
ownership of the buildings, as well as the land, was in the lessor 
insured, and the policy was not avoided by a failure to mention 
the lease. Such a lease is a mere chattel interest, and passes 
only a transient interest in land. Cases of— 

Gahagan vs. Ins. Co., 48 N. H., 177 ; Warner vs. Ins. Co., 21 Conn., 444 ; 


Towne vs. Ins. Co., 7 Allen, 51; Ins. Co. vs. Wright, 22 IIL, 474; Smith 
vs. Ins. Co,, 6 Cush., 448; Brown vs. Williams, 28 Me., 262; Hinman vs. 
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Ins. Co., 36 Wisc., 167 ; Smith vs. Ins. Co., 17 Penn. St., 253; May on 
Ins., secs. 290, 293; Ins. Co. vs. Lawrence, 10 ‘Pet., 516 ; Ins. {Co. vs. 
Brennan, 58 IIl., 158, distinguished ; Mayor vs. Ins. Co., 10 Bosw., 545; 
May on Ins. Co., 9 id.; Ins. Co. vs. Kelly, 32 Md., 4388 ; Hubbard vs. Ins. 
Co., 33 Iowa, 333 ; 2 Bl. Com., (Cooley’s ed.,) 143; Ex-parte Gay, 5 Mass., 
419 ; Brewster vs. Hill, 1 N.H., 351; Bisbee vs. Hall, 3 Ohio, 463 ; Dil- 
lingham vs. Jenkins, 7 8. & M., 487; Spangler vs. Stanler, 1 Md. Ch. 
Decis., 36 ; Taylor, L. & T., (6th ed.,) 22 ; Moshier vs. Reding, 12 Me., 482 ; 
Maverick vs. Lewis, 3 McCord, 216; Carwell vs. Dietrich, 15 Wend., 379; 
Chapman vs. Black, 5 Scott, 553 ; Waller vs. Morgan, 18 B. Mon., 141; 2 
Bl. Com., 386; 2 Kent. Com. (12th ed.,) 342 ; 5 Bacon Abt. (Bouvier ed.,) 
434; 2 Comyn’s Dig., Biens a; 1 Chit. Gen. Prac., 244; Co. Litt., 46, 118 
b; Woodfall L. & T. (9th ed.,) 239 ; Watterton vs. Hakewell, 3 Man. & 
Gr., 297 ; Atkinson vs. Humphrey, 2 C. B., 654; Ins. Co. vs, Kelly, 32 
Md., 438 


Lycoming F’, Ins, Co. vs, Havan. 
Rep’d Jour’l, p. 449. U. 8.8. 0. 


VACANT OR UNOCCUPIED. 


$103. Frre.— Construction of Policy.—The conditions in a pol- 
icy against vacancy and non-occupation must be construed in 
view of the subject matter of insurance. Where the policy on a 
saw-mill provided that it should be void if the premises became 
vacant and unoccupied ; Held, that delays and interruptions in- 
cident to the business, and involving its temporary discontinu- 
ance, were not within the contemplation of the parties. Where, 
through the breaking of machinery and other causes, work had 
at intervals been interrupted for several months, and no work 
had been done for sixteen days before the fire, but the lumber 
was on hand to continue the business ; /e/d, that the mill was 
not vacant within the meaning of the policy. 


Whitney vs. Black River Ins. Co. 
—§ 100 


WIFE’S POLICY. 


§104. Lire.—Surrender.—Reinstatement.— Laches.—The in- 
sured had neglected to mention a malformation which was sup- 
posed to seriously affect his health, and afterward, when indis- 
posed but able to be out, he was induced by the representations 
of the agent that a fraud had been committed and the policy would 
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be contested etc., after consulting a friend, to surrender it. He 
died a few weeks later. The policy was in favor of his wife, who 
denied that she had consented to the surrender. Held, in a suit 
by the widow to compel a reinstatement, that the finding of facts 
by a court below is conclusive, unless there was no evidence to 
justify the finding. Held, that the evidence would not justify a 
finding that the husband was coerced into the surrender while his 
mind was impaired. Held, that the husband, although he paid 
the premiums, had no right to surrender the policy without the 
consent of the wife. Held, that objection must be made within a 
reasonable time, but the husband being seriously sick during the 
month that he survived, the wife was not guilty of laches in tak- 
ing no steps for its restoration prior to his decease. 

2 Kent’s Com., 801 ; Story on Agency, 3526; 2 Story’s Eq. Jur., 31097 ; 
40 Barb., 654. 

Held, that the wife is not required to return the premium as a 
condition of relief. By availing herself of the contract obtained 
by the husband, she does not ratify the surrender, nor the pay- 
ment of the premium to the husband, which was a pant of it. 
She repudiates both. 

53 Barb., 41. 


Held, that the plaintiff was entitled to a restoration of the pol- 
icy, and in an action on it the company might interpose any de- 
fense which would be available against the original policy. 


Stilwell vs. Mut. Life Ins. Co. 
Rep’d Jour’l, p. 444. N.Y.C. A. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF IOWA. 


Ocroser Term, 1877. 
Appeal from Wapello Circuit Court. 


T. D. LYON 
vs. 


RAILWAY PASSENGER ASSURANCE CO., 
Appellant. 


The policy provided that insured might recover for accidental injuries only which 
totally disabled and prevented him from the transaction of all kinds of busi- 
ness. 


Held, that instruction that the plaintiff might recover though able to dosome parts 
of the accustomed work pertaining to his business, so long as he could not to 
some extent to do all parts and engage in all the employments of it, was erro- 
neous. 

Held, that instruction that the ability of the insured to engage in some business or 
occupation would not prevent recovery unless it was one which he was qualified 
to engage in as an occupation and transact in the ordinary way, was erroneous ; 
such partial disability does not entitle to an indemnity. 

The policy, after stating the conditions of the company’s liability, adds, ‘‘ Provid- 
ed that in the event of bodily injury or death insured against by reason of 





492 Report of Decisions. [July, 


which a claim for loss may be made under this contract, immediate notice shall 
be given”’ ete. 


Held, that the liability of the company is contingent on such notice being given, 
and instruction that a failure to give such notice in the time provided, will not 
prevent recovery unless it prevented the company from properly investigating 
the loss, was erroneous. 


Where notice was delayed a month, but it appeared that insured was under treat- 
ment nine weeks, the question of due diligence was for the jury, and a refu- 
sal to instruct as a matter of law, that it had not been exercised, was not error. 


Evidence of the plaintiff that he ‘“ was not able to do anything” for nine or ten 
weeks, was properly admitted. 


It was not error to admit proof of contents of letters to company’s secretary, whose 
production by the opposite party was impossible on account of insufficient 
notice, 


Letters of the secretary to insured in reply were properly admitted without proof 
of signature, 


Judgment reversed. 


On the 27th day of September, 1875, at Ottumwa, the plaintiff ob- 
tained from defendant a contract of insurance as follows: “ Railway 
Passenger Assurance Co., of Hartford, Conn., station No. 458, $3,000. 
This policy will be good for one day, commencing with the hour of 
date, and is subject to provisions of the contract on the back hereof.” 
On the back of this contract was the following: “The Railway Pas- 
senger Assurance Company, of Hartford, Conn., will indemnify the 
assured under this contract, in the sum of fifteen dollars per week 
against loss of time, not exceeding twenty-six consecutive weeks from 
the date of the accident under which claim is made, while totally dis- 
abled and prevented from the transaction of all kinds of business, 
solely by reason of bodily injuries effected through outward and acci- 
dental violence ; or in the event of death within ninety days from the 
happening of such accident, when caused proximately and solely by 
bodily injuries as aforesaid, will pay to the legal representatives of the 
insured the sura of three thousapd dollars, provided always that this in- 
surance shall only extend to bodily injuries, fatal or non-fatal, as afore- 
said, when accidentally received by the insured while actually riding in 
a public conveyance, provided by common carriers for the transpor- 
tation of passengers in the United States and Dominion of Canada, 
and in compliance with all rules and regulations of such carriers, and 
not neglecting to use due diligence for self protection ; and provided 
that in the event of bodily injury or death insured against by reason 
of which a claim for loss may be made under this contract, immediate 
notice shall be given to the company at Hartford, Conn.” * * * 

The petition alleges that about the hour of five o’clock in the after- 
noon of September 27, 1875, whilst a passenger on the Chicago, Bur- 
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lington and Quincy Railroad, the plaintiff sustained an accident re- 
sulting in severe bodily injuries, whereby he was totally disabled and 
prevented from the transaction of all kinds of business for the period 
of nine weeks. The petition further alleges that about three weeks 
after the said accident and injury, the plaintiff notified W. B. Arm- 
strong, agent of defendant at Ottumwa, of said injury, and on or about 
October 28, 1875, plaintiff notified defendant at Hartford, Conn., of 
said injury and loss. The plaintiff claims of defendant the sum of 
$135. 

Upon the trial the plaintiff proved that he was a carpenter, and 
that he sustained an accident and injury at the time alleged, and 
while the policy was in force. The evidence was conflicting as to the 
extent and duration of the injury. 

A verdict was returned and judgment rendered in favor of plaintiff 
for $135.. The defendant appeals. 


Stites & Burton, for Appellant. 
Wm. MoNerr, for Appellee. 


Day, Ch. J. 

I. The court gave the following instructions : 

‘*4, The policy provides that the defendant will be entitled to re- 
cover for injuries resulting from accidents only while the insured was 
totally disabled, and prevented from the transaction of all kinds of 
business. But this language must be construed in a practical sense, 
and means inability to follow any occupation, business or pursuit in 
the usual way. Though he may have been able to do some parts of 
the accustomed work thereof, he may yet recover so long as he can- 
not to some extent do all parts, and engage in all such employments. 
The fact that he may do some light parts of the work, when he can- 
not engage in the work itself to any seated extent, will not pre- 
vent a recovery. 

“5. The words ‘all kinds of business’ should receive a practical 
construction, and with reference to the party insured, and if he was 
qualified to engage in any business which he could do under the in- 
jury, then it would be his duty, under the contract, so to do; but the 
fact that there may be some business or occupation in which he could 
engage, would not prevent a recovery unless it was an occupation or 
business which he was queliied to engage in as an occupation, and 
transact in the usual way.” 

These instructions are, it seems to us, clearly erroneous. The par- 
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ties must be bound by the terms of their contract. The contract of 
insurance provides that the defendant will indemnify the assured 
against loss of time while totally disabled and prevented from the 
transaction of all kinds of business solely by reason of bodily in- 
juries effected through outward and accidental violence. The fourth 
instruction construes the contract to mean something entirely differ- 
ent. The jury are directed that plaintiff may recover though he may 
be able to do some parts of the accustomed work pertaining to his 
business, so long as he cannot, to some extent, do all parts and en- 
gage in all the employments thereof. 

Almost total soundness and ability, instead of total disability, is 
made the condition of plaintiff's right to recover, and of defendant’s 
liability. The plaintiff is a carpenter. If he was simply disabled 
from going upon a four story building to put ona roof, and could 
do everything else pertaining to his trade, he would under this in- 
struction be entitled to recover fifteen dollars a week during the 
period of such disability. This is not the proper construction of the 
agreement. It interpolates into it terms and conditions upon which 
the parties never agreed, and attaches to the words employed a 
meaning of which they are not susceptible. 

The fifth instruction is equally erroneous. The contract of insur- 
ance binds defendant to indemnify plaintiff for loss of time while 
totally disabled and prevented from the transaction of all kinds of 
business. The court tells the jury that this does not mean what it 
plainly says, but that defendant will indemnify plaintiff for loss of 
time while disabled and prevented from the transaction of any busi- 
ness in which he was qualified to engage. Under this instruction 
the defendant’s liability is governed by the plaintiff’s versatility. If 
the plaintiff is skilled in but one business, and can pursue but one 
employment, and is disabled from pursuing that, he may recover ; but 
if he has greater skill, and can turn his attention to other pursuits, he 
cannot recover unless he is disabled from engaging in any employ- 
ment for which he is qualified. The parties have not incorporated 
any such condition in the contract. There is no reason nor justifica- 
tion for wresting from the language employed its natural significa- 
tion, and placing upon it a construction which substitutes for the 
contract which the parties have made, one of entirely different signi- 
cation, and one imposing upon the defendant a greatly enlarged 
liability. 

The language of the parties is plain, unambiguous, and needs no 
construction. It provides that defendant shall be liable for loss oc- 
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casioned by being totally disabled from all kinds of business. Effect 
should be given to this language. It should be understood to mean 
what it says. It cannot be claimed that it means that defendant’ 
will indemnify on account of loss sustained by being partially dis- 
abled from some kinds of business. And yet this is the construction 
which the two instructi ns we have been considering place upon it. 

II. The court further instructed as follows : 

“1, Tife policy in this case provides that when an accident occurs 
which produces a bodily injury for which a claim occurs, and a claim 
therefor may be made, immediate notice shall be given to the com- 
pany at Hartford, Connecticut, and this provision of the contract 
imposes that duty upon the plaintiff, and.is for the benefit of the 
company, to investigate the loss and ascertain the extent of the in- 
jury produced, and it is his duty to give such notice with reasonable 
promptness ; but the policy does not provide that a failure so to do 
will prevent a recovery, and hence it will not, unless you find that a 
failure so to do has prevented them from so doing, and ascertaining 
the nature, character, and extent of the loss, and that a failure to 
give such notice in the time provided by the contract has so resulted 
to the company by reason of the negligence in giving said notice.” 

This instruction misconceives the true meaning of the policy. The 
policy, after stating the conditions of defendant’s liability, employs 
the following language : “ Provided that in the event of bodily injury, 
or death, insured against, by reason of which a claim for loss may be 
made under this contract, immediate notice shall be given to the 
company at Hartford, Connecticut.” 

This proviso introduces a further condition upon which defendant’s 
liability depends. It is equivalent to saying, defendant shall be 
liable under the circumstances foregoing upon condition that imme- 
diate notice of the claim is given to the company, at Hartford. And 
this is the same in import as saying that the company shall not be 
liable if such notice is not given. 

III. The defendant asked the court to instruct as follows : 

‘5. If you find that plaintiff received the injuries of which he 
complained on the 27th day of September 1875, and that he did not 
give notice to the company until the 28th day of October 1875, and 
you find that the pla‘ntiff was able to give such notice at an earlier 
day, then you are instructed that such notice is not in compliance 
with the terms of the contract, and your verdict should be for de- 
fendant.” 


The refusal to give this instruction, and others of similar import, is 
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assigned as error. In May on Insurance, sec. 462, it is said, if the 
notice be required to be forthwith, or as soon as possible, or imme- 
diately, it will meet the requirement if given with due diligence un- 
der the circumstances of the case, and without unnecessary and un- 
reasonable delay, of which the jury are ordinarily the judges. 

Appellant concedes that the question of due diligence is ordinarily 
one for the jury, but claims that in this case the facts and circum- 
stances are not in dispute, and the question becomes on® of law. 
The testimony tends to show that plaintiff was under treatment for 
his injuries at Council Bluffs for eight or nine days, when he re- 
turned home to agency, where he continued treatment for eight or 
ten days more, when he called in a physician who treated him from 
four to six weeks thereafter. The evidence tends to show that the 
disability continued for nine weeks. Under the circumstances dis- 
closed we think the court did not err in refusing to instruct as matter 
of law that the notice was not given in proper time. This question 
was properly left to the jury to be determined as one of fact. 

IV. Upon the trial of the cause the plaintiff was asked : “ What 
was your physical ability to perform labor, or business of any 
kind, for nine or ten weeks after the injury?” The defendant ob- 
jected to this question, on the ground that the extent of disability 
was an ultimate fact for the jury to find, and that the question called 
for a conclusion which it was the province of the jury to find or 
pass upon from the evidence. This objection was overruled. The 
witness answered : ‘‘I was not able to do anything.” The admitting 
of this evidence is assigned as error. We think the testimony was 
properly admitted. 

V. The plaintiff offered to prove the contents of two letters written 
by him to C. E. Willard, defendant’s secretary. The defendant ob- 
jected, on the ground that no sufficient notice to produce the letters 
had been given—the notice to produce given to defendant’s attorneys 
at Ottumwa, Iowa, on the 14th day of March, 1876, only six days 
before the trial, being insufficient, as the letter was in the possession 
of the company at Hartford, Connecticut. The court sustained this 
objection, but admitted the letters on the ground that they were 
themselves in the nature of a notice, and no notice to produce them 
was necessary. Without determining whether the letters were 
properly admitted for the reason assigned, we are of opinion that the 
notice to defendant’s attorney, in the absence of any showing of in- 
ability to produce the letters on account of the shortness of time, 
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was sufficient ; and that the court did not err in admitting proof of 
their contents. 

VL. The plaintiff offered in evidence letters of C. E. Willard, in 
reply to those letters to him. These were objected to on the ground 
that the signature was not shown to be genuine. The objection was 
overruled and the letters were admitted. This action of the court is 
assigned as error. The letters were properly admitted without proof 
of signature. See 1 Greenleaf on Evidence, sec. 573 a. The fore- 
going review disposes of all the material points involved in the ap- 

eal. 
. For the errors considered the judgment must be reversed. 


COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


Novemser Term, 1877. 


Us. 


HIBERNIA INS. CO.* 


In an action on a policy of insurance against loss by fire, where the defense is 
that the property insured was willfully burned by the assured, the rule in civil, 
and not in criminal cases, as to the quantum of proof, applies, and a charge to 
the jury that the defendant is bound to establish the defense beyond a reason- 
able doubt, and by the same measure of proof that would be necessary to con- 
vict the plaintiff if he was on trial upon an indictment charging that offense, is 
erroneous. Thurtell vs. Beaumont, 8 J. B. Moore, 612; 1 Bing., 339, disap- 
proved, 


On error to the Supreme Court. Kane brought an action of assum- 
sit against the insurance company on two policies of insurance (not 
under seal,) against loss by fire. The defense was that the building 


* Reported in 10 Vroom, 697. 
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insured was burned by design, with the knowledge and procurement 
of the plaintiff. 

The defendant’s counsel asked the court to charge the jury that as 
to the defense of burning by design, while the burden of proof was 
on the defendant to establish this defense, it was only necessary to do 
so by the fair weight or preponderance of the evidence. The court 
refused so to charge, and charged the jury that in order to make out 
such defense, the defendant was bound to establish the same beyond 
a reasonable doubt, and by the same measure of testimony that would 
be necessary to convict the plaintiff if tried under an indictment 
charging that offense. 

The question of the correctness of this instruction was reserved 
and heard before the Supreme Court. Kane vs. Hibernia Ins. Co., 9 
Vroom, 441. The decision of the Supreme Court being adverse to 
the defendants, the case was removed by them to this court, by writ 
of error, on exceptions sealed at the trial. 


JoserH Court and H. C. Pirvey, for Plaintiff in Error. 
F. Voorners and J. C. Ten Evox, for Defendant in Error. 


Derug, J. 

The writ of error brings up for review only the propriety of the 
judge’s charge. It is conceded«that there is a difference between 
civil and criminal cases in respect to the degree or quantity of evi- 
dence necessary to determine the verdict of a jury. In civil cases it 
is the duty of the jury to find for the party in whose favor the evi- 
dence preponderates ; but in criminal cases, the accused should not 
be convicted upon any preponderance of evidence, unless it generates 
full belief of the fact, to the exclusion of all reasonable doubt. 3 
Greenl. Ev., sect. 29; Best on Ev., sect. 95. But it is contended 
that there is an exception to this general rule, where the issue in a 
civil case is one in which crime is imputed, and the guilt or innocence 
of a party is directly or incidentally involved. In such cases, it is said 
that the presumption of innocence is to have as great effect as in 
criminal trials, and that to justify a verdict against the party to whom 
crime is imputed, the evidence adduced must be such as would be 
sufficient to convict upon an indictment for the crime jmputed. 2 
Greenl. Ev., §§ 408, 426 ; 1 Taylor on Ev., 97 a. 

This exception is most frequently invoked in actions of libel and 
slander, where a justification imputing crime is pleaded, and actions 
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on fire policies, where the defense is that the property was willfully 
burned by the insured. 

Actions of libel and slander on an issue upon such a justification, 
as civil actions, may be regarded as exceptional in character. A de- 
fendant in such an action, if he was warranted in giving publicity to 
the defamatory words by the occasion of publishing or uttering 
them, may discharge himself if he shows by a preponderance of 
evidence that the occasion was such as to make the communication 
a privileged communication. But if he published or uttered the 
defamatory words under other circumstances, in doing so he was a 
mere volunteer, without any personal or private interest in the sub- 
ject-matter. In putting his justification on the ground of the plain- 
tiff’s guilt of the accusation, he undertakes to prove the plaintiff's 
guilt, which comprises not only the doing of the act, but also the in- 
tent which the law denounces as criminal. As a matter of pleading, 
he is bound to plead with precision, a justification as broad as the 
accusation attempted to be justified, and containing all the ingredi- 
ents necessary to the commission of the crime ; and as a question of 
evidence, he is bound to make his proof co-extensive with the aver- 
ments in his plea. Under such circumstances, it is neither impolitic 
nor unreasonable to require the truth of the accusation to be estab- 
lished by the same degree of proof as is required on the trial of an 
indictment. The mistake is in overlooking the exceptional character 
of this class of actions, and deducing from them a rule of evidence 
to be applied in other civil cases, for the enforcement of contracts or 
the recovery of damages for injuries to the person or property, where 
the presence of crime, if it appear in the facts relied on to make a 
case or a defense, is wholly fortuitous. The distinction between cases 
where the commission of crime is directly in issue, and where it is 
only incidentally involved, is recognized by Mr. Stephen in his excel- 
lent summary of the law of evidence. In cases where crime is di- 
rectly in issue, the author states the rule to be, that the proof must 
be beyond a reasonable doubt, whether the action be civil or criminal ; 
but where the guilt arises only incidentally in a case, he regards it 
as determining merely the burden of proof. Stephen on Ey., art. 94, 
p. 115. 

In an action on a contract of insurance, a defense that the loss 
was caused by the willful act of the assured, does not necessarily in- 
volve a criminal accusation. It rests upon the legal maxim that no 
man shall be permitted to derive advantage from his own wrong. 
“Tt is,” says Lord Campbell, C. J., “a maxim of our insurance 
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law, and the insurance laws of all commercial nations, that the as- 
sured cannot seek indemnity for a loss produced by his own wrong- 
ful act. Thompson vs. Hopper, 6 E. & B., 172,196. In that case, 
which was an action on a marine policy, a plea that the plaintiffs 
knowingly, willfully and improperly sent the ship to sea at a time 
when it was dangerous for her to go to sea in the state and condition 
in which she then was, and wrongfully and improperly caused and 
permitted the ship to be and remain on the high seas, near to the 
shore, in the state and condition aforesaid, without a master and 
without a proper crew to manage and navigate her, etc., and that the 
ship, by reason of the premises, was wrecked, was held to disclose 
a good defense. In delivering the judgment of the court, Lord 
Campbell said, “ According to the statemeut in this plea, the plaintiffs’ 
loss was caused by their wrongful act, and if so, I think there was no 
necessity to characterize it as being either felonious or fraudulent.” 
Knowledge and willfulnuess, and a loss resulting directly and immedi- 
ately from such wrongful act, are the essential elements of such a 
defense. Dudgeon vs. Pembroke, Law Rep., 9 Q. B., 581; 1 Q. B. 
Div., 96 ; 2 App. Cas., 284 ; Thompson vs. Hopper, E. B. & E., 1038. 

Under a fire policy the assured may recover for a loss occasioned 
by mere carelessness, without fraud or willful misconduct. But to 
make defense to action, the defendants need not prove that the plain- 
tiff had committed an indictable offense. It is sufficient if it be 
shown that the plaintiff purposely and wantonly set fire to the pro- 
perty insured. Schmidt vs. N. Y. U. M. F. Ins. Co., 1 Gray, 529. 
At common law, and independently of the act of 1859, (Rev. p. 242,) 
a man might burn his own house without incurring liability to 
indictment, unless it was so situated with respect to the houses of 
others as to endanger their safety. 2 East Pl., 1027, § 7; 1034, § 11; 
State vs. Fish, 3 Dutcher, 323. After the act of 1859 became a law, 
a man might still, without criminal responsibility, burn his own 
house, if it was done without intent to prejudice the insurance there- 
on. Indeed, cases may arise where the assured may procure the de- 
struction by fire of his property, with intent to defraud the insurer, 
and not be liable to indictment under the statute. Criminal laws 
are essentially local in their operation, and the incitement in a for- 
eign jurisdiction to the commission of a crime in this State, is not in- 
dictable under our laws. Therefore one who in another State pro- 
cures another to enter this State and commit a crime, is not guilty 
of any offense punishable by the laws of this State. State vs. Wyckoff, 
2 Vroom, 65. And yet it cannot be doubted that, before the act of 
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1859, an insurance company might successfully defend on the ground 
that the assured willfully caused the destruction of the property in- 
sured, and that such defense may be made where the assured is so 
circumstanced as not to be indictable under the statute. A contract 
for indemnity in such case would be absurd, and so far as it related 
to a voluntary and intended loss, would be void in law. 1 Phillips 
Ins., § 1046. 

The doctrine that, in an action on a policy, the defense that the 
plaintiff had willfully set fire to the premises must be as fully and 
satisfactorily proved as if the plaintiff were on trial on indictment, 
originated in the case of Thurtell vs. Beaumont, 8 J. B. Moore, 612 ; 
1 Bing., 339. This ruling is adopted by Mr. Greenleaf and Mr. 
Taylor, and is strongly approved by the latter writer. 2 Greenl. Ev., 
§ 418; 1 Taylor’s Ev. (5th ed.) 97, a. It is disapproved by Mr. 
Wharton, and is vigorously assailed by Mr. May, the author of May 
on Insurance, in an article in the American Law Review. 2 Whart. 
Ev., § 1246 ; 10 Am. Law Rev., 642. 

The decision on this point in Thurtell vs. Beaumont was made on 
an application for a rule and without much consideration. It has 
never received approval in the English courts, although, as a rule of 
evidence, occasions have repeatedly arisen for its adoption and appli- 
cation. ‘The cases decided upon the English Carriers’ Act (11 Geo. 
IV., and 1 Wil. IV., ch. 68,) and the Bribery Act (17 and 18 Vict., 
ch. 102,) are cases in which a rule requiring the same measure of 
proof in civil as in criminal cases, where the facts in support of a 
civil liability would tend to establish a criminal charge, would be ex- 
pected to be applied, if any such rule existed. 

The Carriers’ Act relieves a carrier from responsibility for the loss 
of or injury to goods in certain cases, unless the loss or injury arose 
from the felonious acts of his servants. In several cases the ques- 
tion has been before the English courts, whether the evidence was 
sufficient to bring the case within this exception. G. W. Railway Co. 
vs. Rimell, 18 C. B., 575; Metcalf vs. L. & B. & S.C. Railroad Co., 
4C.B., (N. 8.) 307; Voughton vs. L. & N. W. Railroad Co., Law 
Rep. 9 Exch., 93 ; McQueen vs. G. W. Railroad Co., Law Rep., 10 
Q. B., 569. In none of these cases was Thurtell vs. Beaumont cited, 
or any reference made to the necessity of establishing the issue by 
the weight of evidence required in criminal cases. On the contrary, 
it is apparent, from the observations of the judges, that the issue was 
treated of as one to be determined by the simple weight of evidence, 
as in other civil cases. 
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By the Bribery Act (17 and 18 Vict., ch. 102,) it was provided 
that any person who, directly or indirectly, by himself, or any other 
person in his behalf, should give or promise any money, etc., to any 
voter to induce him to vote, etc., should be guilty of a misdemeanor, 
and should also be liable to forfeit the sum of £100 to any person 
who should sue for the same. 

In Cooper vs. Slade, reported in 6 E. & B. 447, and in6 H. of L. 
Cas. 746, the action was for a penalty under this act. The judge 
(Baron Parke,) at the trial charged the jury that if they were satis- 
fied, upon the evidence, that the defendant did, by himself or any 
other person in his behalf, promise money to the voter to induce him 
to vote, they ought to find for the plaintiff. This direction was held 
by the House of Lords to be a right direction. On the review, the 
case was discussed largely on the sufficiency of the evidence to sustain 
a verdict against the defendant. Thurtell vs. Beaumont was not 
cited, nor was the case considered by the courts as if the sufficiency 
of the evidence to sustain a criminal accusation was at all involved. 
The only judge who adverted to the rule of evidence as to the degree 
of proof necessary to the finding of a verdict was Justice Willes, in 
the House of Lords. He asked that he might be excused for refer- 
ring to an authority ‘‘ in support of the elementary proposition that 
in civil cases the preponderance of probability may constitute suffi- 
cient ground for a verdict, and then cited at length a passage from 
Newis vs. Lark, Plowd., 412, and referred to Best on Ev. (2d ed.) 
114. The passage cited from Plowden is one in which certainty in 
pleading is contrasted with sufficiency of proof, and it is said that 
‘‘ where the matter has gone so far that the parties are at issue, * * 
so that the jury is to give a verdict one way or the other, then if the 
matter is doubtful, they may find their verdict upon that which ap- 
pears the most probable.” The reference to Best is the paragraph 
(sect. 95) in which the author adverts to the ‘‘ strong and marked 
difference as to the effect of evidence in civil and criminal proceed- 
ings,” and states the rule to be, that in civil cases a mere preponder- 
ance of probability—due regard being had to the burden of proof—is 
a sufficient basis of decision. These observations of the learned judge 
are entitled to peculiar force, from the fact that they related to an ac- 
tion upon a statute which made the same acts from which a civil lia- 
bility resulted, also the ground of a conviction upon an indictment. 

It may safely be said that Thurtell vs. Beaumont in principle 
stands alone and unsupported in the English courts, except in actions 
of libel and slander, which are to be regarded as exceptional, and 
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resting upon considerations peculiar to the nature of the actions and 
of the injuries for which they are brought. 

In the courts of this country the principle adjudged in Thurtell vs. 
Beaumont has received but slender support except in libel and slan- 
der cases. The weight of authority is decidedly against the sound- 
ness of the rule there propounded, in its application to actions in 
policies of insurance, as well as other civil actions, where the issue is 
such that, for its support, a case must be made such as would afford 
ground for an indictment. In Gordon vs. Parmelee, 15 Gray 413, it 
was held in an action on a promissory note, that the defense that the 
note was obtained by false and fraudulent representations might be 
sustained by a preponderance of evidence, as in other civil cases, and 
that it was not incumbent on the defendant to establish it by proof 
beyond a reasonable doubt, although the defense was based on a 
charge of fraudulent representations such as might be the subject of 
a criminal prosecution. In Bradish vs. Bliss, 35 Vt. 326, the action 
was in trespass for burning the plaintiff’s building, and the evidence 
showed that the defendant, if guilty of trespass, had set fire to the 
building designedly, and was guilty of the crime of arson. The court, 
nevertheless, held that it being a civil cause, the issue must be de- 
termined by the fair preponderance of evidence. A similar decision 
was made in Munson vs. Atwood, 30 Conn., 102, which was an action 
on a statute which gave the right to recover the treble value of pro- 
perty feloniously taken. In trover, where the evidence was such as 
to involve a charge of larceny, a direction to the jury that the evi- 
dence, to justify a verdict ugainst the defendant, must satisfy them of 
the truth of the charge beyond a reasonable doubt, was held to be er- 
roneous. Bissel vs. Wert, 35 Ind., 54. 

The decisions in actions on policies of insurance against loss by 
fire, are mainly to the same effect. In Schmidt vs. N. Y. U. M. Fire 
Ins. Co., 1 Gray 529, the defense was that the plaintiff had purpose- 
ly set fire to the property insured, and burned it ; and it was held 
that the judge properly refused to instruct the jury that they must be 
satisfied beyond a reasonable doubt, of the truth of this defense, 
The criticism on this case, in the court below, that the instruction ac- 
tually given wasin substance equivalent to an instruction that the de- 
fense must be established beyond a reasonable doubt, and that the 
case, if it does not inferentially recognize the rule in Thurtell vs. 
Beaumont, is of no value as an authority against it, though war- 
ranted by some expressions of the judge, in his opinion is shown to 
be untrue, in fact, by the opinion of the same judge, in Gordon vs. 
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Parmelee, 15 Gray, 413. In the latter case he adverts to the case in 
1 Gray, and declares it was not the purpose of the court to sanction 
any exception to the rule, or to say that in any civil action the jury 
were not to decide by the preponderance of the proof or the weight 
of the evidence ; and he closes his opinion by saying that, ‘‘ in the 
opinion of the court, it is better that the rule be uniform, leaving the 
instruction that the jury must be satisfied of the guilt of the party 
beyond a reasonable doubt, to apply solely to criminal cases.” In 
the following cases, also, in actions on fire policies, where the defense 
was a willful destruction by the assured of the property insured, the 
rule of evidence adopted in Thurtell vs. Beaumont was repudiated, 
and the correct rule declared to be that, in civil cases, the verdict 
should be determined by the preponderance of the evidence, without 
regard to the fact that in the defense was involved a charge which 
might be made the ground of a criminal prosecution ; Scott vs. 
Home Ins. Co., 1 Dillon C. C., 105 ; Huchberger vs. Merchants’ Fire 
Ins. Co., 4 Bissel C. C., 265 ; Washington Ins. Co. vs. Wilson, 7 Wis., 
169 ; Blaeser vs. M. M. M. Ins. Co., 37 id., 31; Rothschild vs. Amer. 
Cent. Ins, Co., 62 Mo., 356; Adtna Ins. Co. vs. Johnson, 11 Bush, 
587 ; Hoffman vs. W. M. & F. Ins. Co.,1 La. Ann., 216 ; Whitman 
vs. Same, 8 Rob., 442. 

I fully concur in these decisions, and the reasoning on which they 
are founded. 

In actions where usury was pleaded it has been said that the de- 
fense must be established beyond a reasonable doubt ; Conover vs. 
Van Mater, 3 C. E. Green, 481 ; Taylor vs. Morris, 7 id., 606. This 
language was used, perhaps inconsiderately, to express the quantity 
of evidence that under the circumstances should be required to de- 
feat the plaintiff's security, without intending to assert that, as a rule 
of law, the same measure of proof should be required in civil as in 
criminal cases. So also in suits on fire policies, on a defense like that 
in the present case, judges, in their instructions to juries, have com- 
mented on the gravity of the charge contained in such a defense, and 
have put the presumption of innocence in the scales as an element to 
weigh in favor of the plaintiff and to decide the issue, if the evidence 
was not entirely satisfactory. The charge of Judge Davis in Huch- 
berger vs. Merchant’s Fire Insurance Company, and of Judge Dillon 
in Stott vs. Home Insurance Company, and of Chief Justice Whelpley 
in Powers vs. Market Fire Insurance Company, in the Morris Circuit, 
are examples of this mode of dealing with the subject in the practical 
administration of the law. But in each of these cases the judge was 
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careful to instruct the jury that the rule of law in criminal cases, with 
respect to the quantum of proof, was not to be applied. 

A judge may make any comments on the evidence as he deems pro- 
per, and may advise and instruct the jury with respect to the degree 
of proof they should require to decide the issue under the circam- 
stances of the particular case. But a charge that, as a question of 
law, proof beyond a reasonable doubt is required, is quite a different 
thing. While it is impracticable to frame a satisfactory definition of 
the expression ‘‘ reasonable doubt,” yet the effect of a charge in this 
Innguage, is a matter of almost every day’s observation. Every one 
familiar with the administration of justice can recall instances 
in which defendants, under such an instruction, have been pro- 
nounced not guilty when the evidence cf guilt was quite convincing. 

The importance of preserving the distinction between civil and 
criminal cases increases with the growth of the criminal law. Almost 
every tortious act is by statute made indictable, if done willfully or 
maliciously, and the courts should be reluctant to adopt, in civil cases, 
the rules peculiar to criminal law, lest the wrongdoers be enabled to 
avoid civil liability, as well as escape criminal responsibility, under 
cover of the rules of criminal prosecution, the object of which is pun- 
ishment only. 

The judgment should be reversed. 


Dixon, J. 

Several of my brethren unite with me in desiring to exclude the in- 
ference that we assent to the intimation contained in the opinion just 
read, as to the exceptional character of actions of libel and slander. 
We prefer that that matter should remain open to be decided when 
its decision is necessary. 

Kwarp, Reep and Dopp, JJ., concurred in the views of Justice 
Drxon. 





SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


Octoser Term, 1877. 


GEORGE P. STEARNS, er at., 
vs. 


QUINCY MUT. FIRE INS. CO.* 


8. mortgaged the property to A., one condition being that if the mortgagor should 
keep the building insured for the benefit of the mortgagee at such offices as he 
shall approve until the payment of the debt, and perform the other conditions 
named, it should be void. Insurance was obtained by S. more than a year af- 
ter the mortgage without the knowledge or consent of A. in his own name, on 
the house and the furniture, which was not mortgaged in one policy. ‘The pol- 
icy was kept by S., and no assignment or agreement with A. was made other 
than that in the mortgage. 

Held, that the facts do not justify the inference that the policy was obtained with 
the intention to perform the condition of the mortgage so as to bring it within 
those cases which hold that under such circumstances the mortgagee has an 
equitable lien on the fund. 

Held, that the policy covering part of the property of S. not subject to the mort- 
gage, A. could not in any event enforce his claim by a suit at law in the name 


of S., since it would require the company to pay one loss by installments to two 
parties, and be subject to two suits in the same cause of action. 


Judgment for the defendant. 


Cort, J. 

This is an action to recover upon a policy of fire insurance on the 
plaintiffs dwelling-house and furniture. It is brought in the name 
of the plaintiff by Andrews, who claims to have an equitable lien upon 
the money due on the policy to the extent of his interest as mortga- 
gee of the real estate. This claim on the part of Andrews is founded 
on a clause in the condition of the mortgage from Stearns, the plain- 
tiff, to him, which declares that if the mortgagor shall, until payment 
of the debt secured, keep the building standing on the land insured 

* Decision rendered Feb, 5, 1878. 





1878. ] Stearns vs. Quincy Mut. Fire Ins. Co. 507 


against fire for the benefit of the mortgagee, at such offices as he shall 
approve, and perform the other conditions named, then the deed shall 
be void. At the time the policy was issued, the insurance company 
had no knowledge of the terms of the mortgage, although in the 
month of June before, they did know that Andrews had a mortgage 
on the property. The policy when taken out, was kept by Stearns 
until after the fire, and was never delivered to Andrews ; nor was 
there any agreement between them in reference to insurance, or any 
assignment either of the policy or of the claim against the company 
for the loss, either before or after the fire, except that which is im- 
plied in the condition of the mortgage. It does not appear that An- 
drews approved of the insurance in this company, or had any knowl- 
edge of it until after the loss. 

After the fire, Andrews gave notice of his claim to the company, 
but they paid the amount of the loss to Stearns before this action was 
brought. This payment is claimed by Andrews to have been wrong- 
fully made ; and the question is, whether Andrews, suing in the 
name of the plaintiff at law, can also recover the same to his own use 
and benefit. 

The plaintiff relies on the rule, that where a promise is made by one 
person to procure insurance upon property in which another has 
some interest for the benefit of the latter, and then the promisor, with 
the intention of performing his promise, obtains a policy of insurance 
in his own name, the party intended to be benefited will have an 
equitable lien on the policy and its proceeds which he may enforce 
against the insurer, or the promisor, or may maintain against the cre- 
ditors of the latter. This rule and the lien thus created, it is said, 
will be regarded and enforced both in law and in equity. 

In Providence County Bank vs. Boston, 24 Pick., 204, a party ex- 
pressly agreed to obtain insurance for the benefit of the owner on a 
quantity of wool at his mill, then in process of manufacture. He ac- 
cordingly obtained such insurance in bis own name, but as the case 
found, with the sole purpose and intention of performing his agree- 
ment, and before the loss he informed the owner of the wool that he 
had effected the insurance as agreed. It was decided that the owner 
had an equitable interest in the policy, which was equivalent to that 
of an assignee of achose in action, and was sufficient to enable him to 
hold the avails against an attaching creditor of the party in whose 
name the policy was issued. The fact that in the transaction there 
was an intention to comply with the agreement in effecting the insur- 
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ance, and the fact that the owner was informed of it before the loss, 
are recognized in the opinion by Dewey, J., as important elements in 
the decision of the case. 

In Hazard vs. Draper, 7 Allen, 266, such a lien was enforced by a 
bill in equity in a case where after the loss the policy was delivered to 
a third person in trust to collect the insurance money and pay the 
mortgage debt out of it. 

In Nichols vs. Baxter, 5 R. L, 34, cited by the plaintiff, which was a 
bill in equity to enforce such an equitable lien, the policy of insurance 
was in existence at the time the mortgage was made, and conformed 
in amount to the required insurance. The bill was sustained, but the 
court found as a fact that it was ‘he intention of the parties that this 
particular policy should be assigned to the mortgagee in performance 
of the agreement to insure. And in Commonwealth vs. Brooklyn Ins. 
Co., 44.N. Y., 42, it was said that it must be inferred from the facts in 
the case, in the absence of anything to the contrary, that the insur- 
ance there in question was made in pursuance of the previous agree- 
ment to insure. 

Tn all the cases found which support the claim of the mortgagee to 
insurance obtained by the mortgagor in his own name, the facts were 
such as to justify the conclusion, by estoppel or otherwise, that such 
insurance was obtained by the latter asthe agent of or with intent to 
perform the obligation he had assumed to the former. 

It is said that an executory agreement alone will not amount to an 
equitable assignment of a chose in action, or of property not then in 
existence ; some agreement or delivery after it comes into existence 
must be shown. Moody vs. Wright, 13 Met., 17, 32 ; Palmer vs. Mor- 
rill, 6 Cush., 282. 

A mere promise to pay a debt out of a particular fund is not an as- 
signment, even in equity. There must be an actual or constructive 
appropriation of the subject matter in favor of the party to be bene- 
fited. Christmas vs. Russell, 14 Wall., 70. And in Morington vs. 
Keane, 2 De G. & J., 292, 317, which was a bill in equity to enforce 
a charge on real estate created by a covenant in a separate deed, it 
was said that an equitable lien is created by covenant only, first when 
the covenant refers to particular property, or second when property 
has been acquired with an intention to perform or satisfy the cove- 
nant ; and this intention must be an actual intention existing in fact. 

In the case at bar, the facts agreed do not justify the inference that 
this policy was obtained with the intention at the time to perform the 
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condition in the mortgage. That condition required insurance on the 
dwelling-house only, in a sum not less than $3,200, for the benefit of 
the mortgagee, at such offices in Massachusetts as he should approve. 
This insurance was obtained without his approval or knowledge, more 
than a year after the mortgage was made, for $2,000 in all, $500 of the 
same being on the mortgagor’s personal property not covered by the 
mortgage, and only $1,500 on the house. Both mortgagor and mort- 
gagee had an insurable interest in the property, and each had the 
right to protect himself. from loss by his own contract of insurance. 
So far as these facts go, the inference is that Stearns intended to in- 
sure only his own interest in the house as well as in the personal pro- 
perty. And the important element is lacking which is necessary to 
establish the claim of Andrews. 

There is another view of this case which leads to the same result. 
For assuming that Andrews has an equitable claim to that part of 
the policy which covers the house, yet it is one which he cannot en- 
force in a suit at Jaw on the policy in the name of Stearns, the mort- 
gagor, because the latter must have an equal right to recover his 
share in such an action, and the company would be required to pay 
one luss by instaliments to different persons, and be subject to two 


suits for the same cause of action in favor of the same plaintiff. Pal- 
mer vs. Merrill, 6 Cush., 287 ; Gibson vs. Cook, 20 Pick., 15. 
Judgment for the defendant. 





UNITED STATES SUPREME COURT. 


Octoser Term, 1877. 


Error to U. S. District Court, Northern District of Mississippi. 


NEW YORK LIFE INS. CO., Plaintiff in 
Error, 


vs, 


JOHN W. EGGLESTON and T. A. EGGLES- 
TON, Apmr’s, ETC. 


The first premium on a life policy was paid to the local agent at C. through whom 
it was procured. ‘This agency was soon after discontinued, and the insured 
was notified to pay the next premium to the agent at S., and afterward he was 
regularly notified to pay the premiums to the agent at V. until the premium 
falling due Nov. 11, 1871, concerning which no notice was received. After the 
premium became due, inquiry was made of the agent at S. as to whom it should 
be paid, by one G., the cashier of the bank through whom the previous pay- 
ments had been made, and he was instructed to pay to the agent at M., who 
held the renewals. Payment was tendered on Dec. 30th and refused without 
certificate of health. Insured was then sick, and died during the following 
week. There was evidence that the insured was ready and would have paid 
had notice been received, also that the notice was mailed by the agent at M., 
30 miles away, on November Ist. 


Held, that forfeitures are not favored by the law, and representations or acts of a 
company leading the insured to believe that by compliance a forfeiture will be 
avoided, will estop the company from alleging a forfeiture in case of such com- 
pliance. 

Held, that while the domicile of the company is the legal place of payment, failure 
to pay promptly at such domicile will not forfeit the policy where the insured 
resides in a distant State and has been accustomed to pay a local agent there, 
under the company’s own directions, and has received no notice to the contrary. 

Held, that if prompt payment was prevented by a failure to receive the notice, and 
tender was made immediately upon its receipt, the policy was not forfeited. 

Judgment affirmed. 


Brav.ey, J. 
This was an action on a policy of life insurance, issued by the plain- 
tiff in error, (the defendant below, a New York corporation doing 
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business in the city of New York,) on the 11th of November, 1868, for 
the sum of $5,000, on the life of Edward C. Eggleston, a resident of 
the State of Mississippi, for the benefit of his children, Louisa and 
Thomas, and in consideration of an annual premium of $306, payable 
(after the first premium) semi-annually, one half on the 11th of No- 
vember, and one half on the 11th of May in each year. The policy 
contained the usual condition, that if the premiums were not paid on 
or before the respective days named, together with any interest that 
might be due thereon, the company should not be liable. The follow- 
ing clause was added : “ All receipts for premiums are to be signed by 
the president or actuary. Agents for the company are not authorized 
to make, alter, discharge contracts, or waive forfeitures.” Eggleston 
died on the 5th of January, 1872. 

The defense set up on the trial was, that the policy was forfeited by 
the failure of the assured to pay the last installment of premium, which 
fell due on the 11th of November, 1871. The cause was tried by a 
jury, and the only question raised by the bill of exceptions and brought 
here for review, is whether the judge properly left to the jury the 
question of fact which was made by the plaintiffs below in answer to 
the alleged forfeiture. The case presented on the trial, as shown by 
the bill of exceptions, was as follows : 

The plaintiffs proved that the policy of insurance mentioned in the 
declaration was delivered, and the first premium received thereon by 
one Stephens, a local agent of the defendant, in Columbus, Mississip- 
pi, and that E. C. Eggleston, upon whose life said policy was issued, 
then and up to his death resided in the immediate vicinity ; that soon 
after issuance of said policy the agency of said Stephens was revoked 
and no other agent appointed at that place ; that said Eggleston was 
notified by defendant to pay the next premium falling due, to John- 
ston & Co., their agents at Savannah, Georgia, and that he was also 
notified to pay the subsequent premiums to B. G. Humphreys & Co., 
the defendant’s agents at Vicksburg, Mississippi, except the one fall- 
ing due November 11, 1871, all the other premiums falling due be- 
fore the death of said E. C. Eggleston having been paid. It was also 
testified by the sons of said E. C. Eggleston, and by Goodwin, the 
cashier of the bank through which the other payments had been 
made, that if any notice was given by the defendant to said Eggleston, 
to whom and where the said premium due the 11th day of November, 
1871, should be made, that they did not know it ; and that said Good- 
win had the money to pay the said premium, which would have been 
paid had the notice been given ; and after said premium became due 
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and payable, “said Goodwin, for said Eggleston, telegraphed to John- 
ston & Co., at Savannah, Georgia, inquiring to whom payment should 
be made, who replied to telegraph to B. G. Humphreys & Co. at 
Vicksburg ; that B. G. Humphreys & Co. replied to make payment 
to Baskerville & Yates, sub-agents at Macon, Mississippi, who held 
the payment receipt. On December 30, 1871, a friend of said Eg- 
gleston tendered payment of the premiam to Baskerville & Yates, 
which was refused unless a certificate of health was furnished ; said 
Eggleston was then sick, und died ou the 5th of January, 1872. One 
Williams, a clerk of Baskerville & Yates in (heir insurance business, 
and a witness for defendant, testified that on the 1st of November, 
1871, he mailed a notice post-paid to said Eggleston, addressed to 
him at Columbus, Mississippi, to make payment to Baskerville & 
Yates, agents at Macon, Mississippi, and that they held the proper 
premium receipt. Macon, Mississippi, it was found, is 30 miles from 
Columbus by railroad. 

Upon this evidence ihe judge charged the jury as follows: “The 
non-payment of the premium is admitted, and if nothing more ap- 
pears from the evidence the plaintiffs will not be entitled to recover. 
To avoid the defense, it is insisted by the plaintiffs that the non-pay- 
ment was caused by the defendant’s not having given to the said Eg- 
gleston notice of the place where payment was required, and, there- 
fore, the fault of the company, and not that of Eggleston or the plain- 
tiffs. The onus of proving the cause for non-payment is on the plain- 
tiffs. {If you shall believe from the evidence that the payments of the 
premiums had before that time been made to such agents as the com- 
pany had designated from time to time, and of which and to where 
said Eggleston was given notice by the defendant, and that no such 
notice was given to said Eggleston before the time the non-paid pre- 
mium fell due, and that as soon as he did thereafter receive such no- 
tice he did tender to the designated agent the premium due, and th t 
such failure to pay was caused by the want of such notice, then the 
policy was not forfeited, and the plaintiffs will be entitled to recover 
the amount of the policy, with six per cent interest from sixty days 
after the company was notified of the death of Eggleston, less the 
amount of any unpaid premiums, with like interest, up to the death 
of said Eggleston.] If you shall believe from the evidence that the 
notices before given were by letter through the mail, and that the 
agent of the company authorized to receive payments of the premium 
mailed to said Eggleston at his post-office such notice within such 
time as by due course of mail he would have received it, and within a 
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reasonable time for Eggleston to make payment, then Eggleston will 
be held to have received such notice, and the plaintiffs will not be en- 
titled to recover. The onus or burden of proof of such notice hav- 
ing been given, is on the defendant.” The defendant excepted to so 
much of said charge as is included in brackets. 

We have recently, in the case of Life Insurance Company vs. Nor- 
ton, 96 U. S., —, shown that forfeitures are not favored in the law, 
and that courts are always prompt to seize hold of any circumstances 
that indicate an election to waive a forfeiture, or an agreement to do 
so, on which the party has relied and acted. Any agreement, declara- 
tion or course of action on the part of an insurance company, which 
leads a party insured honestly to believe that by conforming thereto 
a forfeiture of his policy will not be incurred, followed by due con- 
formity on his part, will, and ought to, estop the company from insist- 
ing upon the forfeiture, though it might be claimed under the express 
letter of the contract. The company is thereby estopped from enforc- 
ing the forfeiture. The representations, declarations, or acts of an 
agent, contrary to the terms of the policy, of course, will not be suffi- 
cient unless sanctioned by the company itself. Insurance Company 
vs. Mowry, 96 U.S.,—. But where the latter has, by its course of 
action, ratified such declarations, representations or acts, the case is 
very different. 

Tn the present case itappeared that the company had discontinued 
its agency at the place of residence of the insured soon after the pol- 
icy was issued, and had given him notice by mail, from time to time, 
as the premium installments became due, where and to whom to pay 
them ; sometimes at Savannah, several hundred miles, and sometimes 
at Vicksburg, a hundred and fifty miles from his residence. Such 
notice, it would seem, had never been omitted prior to the maturity 
of the last installment. The effect of the judge’s charge was, that if 
this was the fact, and if no such notice had been given on that occa- 
sion, and the failure to pay the premium was solely due to the want 
of such notice, it being ready, and being tendered as soon as notice 
was given, no forfeiture was incurred. We think the charge was cor- 
rect under the circumstances of this case. The insured had good rea- 
son to expect and to rely on receiving notice to whom and where he 
should pay that installment. It had always been given before ; the 
office of the company was a thousand miles away ; and they had al- 
ways directed him to pay to an agent, but to different agents at differ- 
ent times. 

Although, as we held in the case of Insurance Company vs. Davis, 
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95 U. S., 425, the legal effect of a policy, when nothing appears to the 
contrary, may be that the premium is payable at the domicile of the 
company ; yet it cannot be expected or understood by the parties 
that the policy is, in ordinary circumstances, to be forfeited for a fail- 
ure to tender the premium at such domicile, when the insured resides 
in a distant State and has been in the habit, under the company’s 
own direction, to pay to an agent there, and has received no notice 
that the contrary will be required of him. He would have a just right 
to say that he had been misled. 

Let us look at the matter as it stands. The business of life insur- 
ance is in the hands of a few large companies, who are generally lo- 
cated in our large commercial cities. Take a company located, like 
the plaintiff in error, in New York, for example. It solicits business 
in every State of the Union, where it is represented by its agents, who 
issue policies and receive premiums. Could such a company get one 
risk where it now gets ten, if it was expected or understood that it 
was not to have local agents accessible to the parties insured to whom 
premiums could be paid, instead of having to pay them at the home 
office in New York? The universal practice is otherwise. Local 
agents are employed. The business could not be conducted on its 
present basis without them. Now suppose the local agent is removed, 
or ceases to act, without the knowledge of the policy-holders, and 
their premiums become due, and they go to the local office to pay 
them, and find no agent to receive them ; are these policies to be for- 
feited? Would the plaintiffs in error, or any other company of good 
standing, have the courage to say so? We think not. And, why 
not? Simply because the policy-holders would have the right to rely 
on the general understanding produced by the previous course of 
business pursued by the company itself, that payment could be made 
to a local agent, and that the company would have such an agent at 
hand, or reasonably accessible. We do not say that this course of 
business would alter the written contract, or would amount to a new 
contract relieving the parties from their obligation to pay the premium 
to the company, if they can find no agént to pay to. That obligation 
remains. But we are dealing with the question of forfeiture for not 
paying at the very day ; and,in reference to that question, it is a 
good argument in the mouths of the insured to say: ‘‘ Your course 
of business led us to believe that we might pay our premiums at home, 
and estops you from exacting the penalty of forfeiture without giving 
us reasonable notice to pay elsewhere.” The course of business would 
not prevent the company, if it saw fit, from discontinuing all its agen - 
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cies, and requiring the payment of premiums at its counter in New 
York. But, without giving reasonable notice ‘of such a change, it 
could not insist upon a forfeiture of the policies for want of prompt 
payment caused by their failure to give such notice. In the case of 
Insurance Company vs. Davis, cited above, the agent’s powers were 
discontinued by the occurrences of the war, of which all persons had 
notice ; and the law of non-intercourse between belligerents pre- 
vented any payment at all; and the policy became forfeited and 
ended without any fault attributable to either of the parties. That 
case, therefore, was entirely different from the present ; and it was in 
consequence of such forfeiture in the absence of fault that we held 
in the case of Insurance Company vs. Statham, 93 U. S. 24, that 
the insured was entitled to recover the equitable value of his policy. 

In the present case it seems to us that the charge of the judge was 
in substantial conformity to the principles we have laid down. The 
insured, residing in the State of Mississippi, had always dealt with 
agents of the company, located either in his own State or within some 
accessible distance. He had originally taken his policy from, and had 
paid his first premium to such an agent ; and the company had al- 
ways, until the last premium became due, given him notice what agent 
to pay to. This was necessary, because there was no permanent 
agent in his vicinity, The judge rightly held that, under these cir- 
cumstances, he had reasonable cause to rely on having such notice. 
The company itself did not expect him to pay at the home office ; it 
had sent a receipt to an agent located within thirty miles of his resi- 
dence ; but he had no knowledge of this fact—at least such was the 
finding of the jury from the evidence. 

We think there was no error in the charge, and the judgment of 
the Circuit Court must be affirmed. 
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SUPREME COURT OF MISSOURI. 


Appeal from St. Louis Circuit Court. 


GUSTAVUS T. HAENCHEN er at., Appellanis, 
vs, 


FRANKLIN INS. CO. er at., Respondents. 


Buckwheat was shipped in bulk, in a tow of three barges, and insured under an 
open policy with a memorandum indorsement as follows : ‘‘ Conveyance, Mo- 
hawk and barges from Lansing to St. Louis ; property, 39,085 bushels buck- 
wheat at $1.15 per bushel; sum $44,945; rate 1; premium $449.45.” The 
policy provided among other things, ‘‘ that each package was to be subject to 
its own average, and in case of partial loss, the loss should be ascertained by a 
separation of the contents of the package so damaged ;” also, that ‘‘ The in- 
surers should not be liable for any partial loss on corn or grain of all kinds, 
unless it should amount to 20 per cent, exclusive in all cases of all charges and 
expenses incurred for the purpose of ascertaining and proving the loss.’’ The 
contents of one of the barges was damaged by water through a collision. 

Held, that each specific bushel did not constitute a package within the meaning of 
the policy. 

Held, that the 20 per cent must be estimated not according to the amount dam- 
aged, but according to the value. 

Held, that the amount of the loss after deducting the sum realized for the dam- 
aged wheat being less than 20 per cent of the value either of the whole shipment 
or of the grain in that barge, the company was not liable. 

Held, that the case is not affected by evidence of an amount of grain shipped in 
the barge in excess of that mentioned in the policy or accounted for, which was 
not shown to be lost by any peril insured against. 

Held, that the clause, ‘‘ each package shall be subject to its own average,” only re- 
fers to a shipment in bags, bales, boxes, or parcels, and when a valuation and 
average on each is secured by the shipper, and has no relation to a shipment 
in bulk. 

Held, that the memorandum clause is not inconsistent with the other clauses. 


Judgment affirmed. 


Per Curiam. 
This suit was instituted in the Circuit Court of St. Louis County, 
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and is founded on an open policy of insurance of defendants, where- 
by plaintiffs effected an insurance on shipment of wheat in 1869, 
from Lansing, in Iowa, to St. Louis, as evidenced by the following 
indorsement: ‘Memorandum of risk taken under the annexed 
policy, No. 451. Date —; conveyance, Mohawk and barges from 
Lansing to St. Louis; property, 39,085 bushels buckwheat at $1.15 
per bushel ; sum $44,945 ; rate 1; premium $449.45.” 

The policy also contained the following provisions : 

“2. That each package was to be subject to its own average, and 
in case of partial loss, the loss should be ascertained by a separation 
of the contents of the package so damaged.” 

‘1, The insurers should not be liable for any partial loss on corn 
or grain of all kinds, unless it should amount to twenty (20) per cent, 
exclusive in all cases of all charges and expenses incurred for the 
purpose of ascertaining and proving the loss.” 

The facts admitted in the record, and the evidence offered on the 
trial, show that the shipment was made in bulk in three barges, 
towed by the steamer Mohawk, numbered respectively 11, 15 and 30, 
each containing the following number of bushels, viz.: Barge 11, 
8,953 50-60 ; barge 15, 16,558 45-60; barge 30, 15,582 50-60—total 
39,085 bushels. It is admitted that barge 30, on its arrival at St. 
Louis, contained 2,180 bushels of damaged and 13,402 50-60 bushels 
of sound wheat, aggregating 15,582 50-60 bushels, and also that 
barge 30, in its passage down the Mississippi River, collided with a 
pier of Rock Island bridge, and took in water causing the damage. 
It was further admitted that plaintiffs, after the arrival of the barge 
on the 15th of May, presented to defendant a statement claiming that 
2,180 bushels of the wheat in barge 30 had been damaged, and that its 
value was $2,572.40 ; that the only loss was of the wheat in barge 
30, and that at the time said claim was presented, no invoice of the 
shipment had been received by plaintiffs from the shipper, at Lan- 
sing, and that no claim for greater loss than 2,180 bushels was made 
till after the suit was brought ; that the shipper at Lansing would 
testify that barge 30 contained 17,021 bushels when it left Lansing. 
The damaged wheat was dried and sold—brought $549.95 ; plaintiffs 
claiming defendants out of that sum were only entitled to be credited 
with $109.11, which was the net sum realized, after paying expenses 
of drying, selling, etc. Defendants, on the other hand, claiming that 
the gross amount realized should be credited, because of a clause in 
the policy declaring “that the partial loss must be twenty per cent, 
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exclusive in all cases of all charges incurred for the purpose of as- 
certaining the loss.” 

Judgment was rendered for defendant, which at general term was 
affirmed, and from which plaintiffs have appealed. 

The contention in the case grows out of the construction of the 
following words in the policy : “'The insurers shall not be liable for 
any partial loss on corn or grain of all kinds, unless it should 
amount to twenty per cent, exclusive in all cases of all charges and 
expenses incurred for the purpose of proving the loss.” ‘‘ That each 
package was to be subject to its own average, and in case of partial 
loss, the loss should be ascertained by a separation of the contents of 
the package so damaged.” 

It is claimed by appellants, that under the contract each bushel of 
the 39,085 bushels was separately insured as a package, and that if 
the 2,180 bushels were damaged twenty per cent of its value, he is 
entitled to recover. It is also claimed that the shipment made in 
barge 30 is to be considered a package, and that if the wheat in 
said barge, either in quantity or value, was damaged to the extent of 
twenty per cent he is also entitled to recover. 

The construction thus sought to be put upon the contract, we think, 
is at variance with the authorities to which we have been cited, both 
English and American. We will notice only two of the latter class 
of cases, which we think conclusive of the questions presented in the 
case we are considering, 

In case of Hernandez vs. Sun Mut. Ins. Co., 6 Blatch. C. R., 317, 
it was held that in a suit on a policy of marine insurance on 6,000 
boxes of lemons, of which 2,179 were lost, held that under a clause 
“free of particular average,” the company was not liable, because 
the insurance was construed to be an insurance on the whole 6,000 
boxes and not on each box. 

In Newlin vs. Ins. Co., 20 Penn., 312, an insurance was effected in 
the sum of $5,200 on 104 bales of cotton, valued at $50 per bale ; 75 
bales being in one lot marked (13) and 25 in another marked (18.) The 
cotton was shipped from Savannah to Philadelphia, and on the voy- 
age four bales in the lot marked (18) were washed overboard, and 
suit was brought for them at the value of $50 per bale, as mentioned 
in the policy. It was stipulated in the policy that no loss or average 
shall, in any case, be paid under five per cent, unless general. 

It was contended in that case that each bale was separately in- 
sured, and also that there being two lots of the cotton, one lot com- 
prising 79 bales and the other 25, that each lot was separately insured, 
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Both these points were ruled against the plaintiff, and Justice Black, 
in making a disposition of them, observes : 

‘*The loss in this case being less than five per cent of the cotton 
insured, the question arises whether the five per cent ig to be calcu- 
lated on the value of the whole lot or on that of a single bale. It 
happens every day that policies mention the price of wheat by the 
bushel, coffee by the pound, etc., yet it has never been contended 
that there were insurances on each bushel or pound. In our opinion, 
the indorsement of the cotton was an insurance of the sum total upon 
the whole bulk, as much as it would have been if no subdivision had 
been named. In a case like this, the percentage is to be counted on 
the whole value of the commodity insured, and that there can be no re- 
covery for a loss or damage under that proportion, unless it happens 
by way of general average. This is consistent with the universal 
practice, according to the reason of the thing, and there is no adjudi- 
cated case against it.” 

The principles of these cases applied to the case before us would 
exempt the defendants from liability for partial loss, unless such loss 
amounted to twenty per cent exclusive of all costs incurred for the 
purpose of ascertaining the loss. The loss on the 2,180 bushels of 
damaged wheat, after deducting either the sum of $109.11, which 
was the net amount realized from it, or the gross sum of $544.95, for 
which it sold, would not amount in value to twenty per cent either 
of the whole number of 39,083 shipped in three barges, or of the 
amount insured in barge 30, in which the loss occurred. 

The only theory upon which plaintiffs could recover, under the 
facts agreed upon, would be that each bushel should be considered 
asa package. This, we have seen, cannot be maintained, and hence 
it follows that the trial court did not err in not adopting it in the in- 
structions it gave, and instructing that under the pleadings and evi- 
dence, plaintiff could not recover. 

It is true that there was evidence tending to show that in barge 
30 there was shipped from Lansing, 17,021 bushels ; if so, it con- 
tained nearly 1,500 bushels more of wheat than was insured, and 
there was no evidence that this overplus of uninsured wheat was lost 
by any of the perils insured against. If it had been insured before 
it could enter as an element into the calculation for the ascertain- 
ment of the percentage of loss, it would have devolved on plaintiffs 
to show that it was lost by some of the perils insured against. 
There was a total failure on the part of plaintiffs to do this. We 
think that the clause in the policy “ that each package shall be sub- 
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ject to its own average,” only applies to a shipment of goods and 
articles in bags, bales, boxes or parcels, and when a valuation and 
average on each bag, bale, box or parcel is secured by the shipper, 
and that it has no relation to a shipment of goods in bulk, as in this 
case. Stephens & Ben. on Ins., 439. 

Nor do we perceive any such discrepancy as is contended for, be- 
tween the memorandum clause of the policy and other clauses, as to 
justify us in disregarding or rejecting it. After the general descrip- 
tion of a risk, such clauses limiting the liability of the insurer are 
usual, if not universal, and have since 1749, when they were first 
introduced, been upheld. 3 Kent Com., 370. 

Judgment affirmed. All concur. 


‘COURT OF APPEALS OF NEW YORK. 


STEPHEN M. SHERWOOD, Apw’s, Erc., Appellant, 
vs. 
AGRICULTURAL INS. CO., Respondent. 


The policy provided that it should be void if, without written consent first ob- 
tained, the ‘‘ property shall be sold or conveyed, or the interest of the parties 
therein be changed in any manner, whether by act of the parties, or by opera- 

| tion of law ; or the property shall become encumbered by mortgage, judgment, 
or otherwise.” Through the death of the insured his interest had passed, near- 

‘ ly two years previous to the loss, to his four brothers, under the devise in his 
will. ‘Two of the brothers had died, and their interests had passed to their 
heirs or devisees. 

Held, that there was a change of interest which avoided the policy. 


Order affirmed. 


Rapatto, J. 
At the time of the loss, the interest of C. Siston Brown, the assured, 
in the buildings destroyed, had passed, nearly two years previously, 
to his four brothers, under the devise in his will. Two of these broth- 
ers had died, and their interests had passed to their heirs or devisees. 


__* Argued Feb. 14, 1878., Decided May 21, 1878. - 
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Some of these parties were residents of Virginia. The title to the per- 
sonal property was probably in Lewis Rooker, administrator, with the 
will annexed, of the assured. The point whether this action could be 
maintained by the administrator to recover for the damages to the 
real estate, has not been raised, and therefore will not be considered. 
The defense rested principally upon the provision in the policy, that 
“if without the written consent of this company first had and obtained 
the said property shall be sold or conveyed, or the interest of the par- 
ties therein be changed in any manner, whether by act of the parties 
or by operation of law; or the property shall become incumbered 
by mortgage, judgment, or otherwise, * * * then and in every such 
case, and in either said events, this policy shall be null and void. 

It cannot be disputed that the interest of the assured was entirely 
changed before any loss accrued. The realty had passed to his 
devisees, the personalty to his executor or administrator. This 
change was produced in part by the act of the party which took 
effect on his death, and in part by operation of law. The parties 
now Claiming to be insured are entirely different from the one with 
whom the company contracted, and it is scarcely possible to conceive 
a@ more thorough change of interest, or one which would more seri- 
ously affect the care of the property—some of those interested at 
the time of the loss being non-residents, and others persons acting in 
a representative capacity. 

It is claimed, however, that the change of interest having resulted 
from the death of the assured, is not within this provision, because 
the clause provides against alienations or changes of interest without 
the previous consent of the company, and that language is inapplica- 
ble to the case of death. This argument is used to distinguish the 
present case from that of Lappin vs. Charter Oak Ins, Co., 58 Barb., 
325, and is in substance the only argument used in answer to the ob- 
jection of change of interest. We think this argument is based upon 
a misconstruction of the clause referred to, and that the words 
“without the written consent of this company,” etc., were not used 
in connection with all the changes of interest provided against. 

A change of interest by operation of law, for instance, is expressly 
provided against, but it cannot be supposed that it was intended to 
connect with this the words “without the written consent of the 
company first had and obtained,” and very clearly it cannot be sup- 
posed that these words are connected with the provision against the 
property being incumbered by judgments or otherwise. There would 
be no more reason for expecting a man to obtain the consent of the 
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company to the recovery of a judgment against him, than to a change 
of interest expected to be produced by his death. We think that 
the policy intended to provide against any and all changes of inter- 
est, and classified them into first a sale or conveyance without a pre- 
vious written consent ; second, a change of interest in any other man- 
ner, including a change by operation of law as well as by act of the 
party ; third, the property becoming incumbered by mortgage, judg- 
ment or otherwise. ‘l'o some of these changes the language “ without 
previous,” etc., could be appropriately applied, and to others not, but 
it is quite plain that the changes which would avoid the policy were 
not confined to those to which the provision for previous consent 
was appropriate. 

It is urged that if a change of interest produced by death avoids 
the policy, a hard case might occur, as if a fire should happen imme- 
diately after the death of the assured, and before his heirs, devisees 
or representatives had time to insure their interests. Such a case is 
possible. The present one, however, presents no such hardship, for 
here the successors in interest had nearly two years before the fire 
in which to insure their interests, and they certainly did not rely on 
the insurance obtained by the deceased in his lifetime, for they did not 
discover it until more than two years after his decease, and five 
months after the fire. This case is not, therefore, embarrassed by 
any apparent hardship. But even if such hardship existed, it could 
not govern the construction of the policy. The proper mode of 
guarding against it would be by a provision in the contract. 

The cases of Wyman vs. Wyman, 26 N. Y., 253, and Burdock vs. 
Rockingham Mut. Fire Ins. Co., 24 N. H., 550, do not conflict, but are 
in accord with the views above expressed. 

In Wyman vs. Wyman the condition was against a transfer of the 
interest of the assured in the policy. There was none against a change 
of interest in the property insured, and the court rested upon that 
distinction. Furthermore, the company set up no such defense. In 
the New Hampshire case, 24 N. H., 550, the provision was that the 
policy should become void if the property insured should be alienated 
by sale or otherwise, and it was held that the death of the deceased in- 
testate did not work alienation. 4The decision rests on the definition 
of the term ‘‘alienate,’ and the opinion of the case concedes that a 
devise would have been an alienation, and observes that the devisee 
could at once insure on the death of the testator in the case of real 
estate. 
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No authority is cited which supports the claim of the plaintiff, and 
we do not think it can be sustained on principle. 

The further defense that due notice of the loss was not given, pre- 
sents questions which we do not consider it necessary now to pass 
upon. ; 

The language of this policy as to notice and proofs of loss, and the 
circumstances under which the notice was delayed, are peculiar, and a 
determination of that branch of the case would not be valuable as a 
precedent. 

Inasmuch as the point already discussed is sufficient to dispose of 
the case, we will not go into the other. 

The order should be affirmed and judgment absolute rendered 
against the plaintiff in his stipulation. 

All concur, except Cuurcn, Ch. J., and Mixer, J., not voting. 


UNITED STATES SUPREME COURT. 


Ocrozrr Term, 1878. 


Error to U. 8. Circuit Court, Southern District of Alabama. 


SOUTHERN LIFE INS. CO., Plaintiff in Error, 
vs. 


FRANCIS L. McCAIN. 


The policy was received from S., an agent appointed to solicit applications and col- 
lect premiums, to whom the first premium was paid. The second premium 
was paid five days before due, to the sub-agent of S., and was credited against 
the policy in the account rendered by S. to the company four months after. 
There was evidence that S. was no longer agent at the time of receiving the pre- 
mium, and had no authority to accept it or bind the company without a renew- 
al receipt duly signed, which was not given. No objection was raised by the 
company to the payment until after the death of the insured, six months later. 

Held, that if S. was a general agent, with authority to bind the company by a re- 
ceipt of a renewal premium previous to the time payment was made, the pay- 
ment to him was sufficient,tunless the insured was notified that his authority 
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had been revoked, or that a payment would not be good without a particular 
form of receipt. 


Held, that if the company failed to notify the insured that it repudiated the pay- 
ment during his life, such repudiation would be a fraud after his death. 


Judgment affirmed. 


Frretp, J. 

This was an action on a policy of insurance issued by the Southern 
Life Insurance Company, a corporation created by the laws of Ten- 
nessee, upon the life of Adam §. McCain, commencing on the 10th day 
of December, 1868. The iusurance was for the sum of $5,000, and 
was effected by the wife of the insured for the sole use of herself and 
children. The policy was received from an agent of the company, 
one B. F. Smith, who was appointed to solicit applications for policies 
and collect premiums for a district of country embracing a part of 
Mississippi, and also a part of Alabama in which the insured resided. 
To him the first premium was paid. The second premium, due on 
the 10th of December, 1869, was paid on the 5th of that month to his 
sub-agent, who before the 10th handed him the amount, and it was 
credited in his account rendered to the company in the April follow- 
ing. The account disclosed the fact that the amount was received 
upon the policy in question. After its receipt no communication was 
made by the company to the assured that Smith was not its agent at 
the time of the payment, nor was any objection made to the suffi- 
ciency of the payment. The insured died in June, 1870, and this 
action was commenced in January, 1873, in a State court, and on ap- 
plication of the defendant was transferrcd to the ,Cireuit Court of 
the United States. The proper-preliminary proof of the death of the 
insured was made, and the case turned upon the sufficiency of the 
second payment. The company, in its defense, denied the authority 
of Smith to receive the premium, contending that his agency had pre- 
viously ceased under the rules and regulations of the company, by 
his accepting the agency of another insurance company ; aud further, 
that its agents were only empowered to collect renewal premiums 
upon special receipts sent out from the office of the company for each 
case, signed by its president and secretary and countersigned by the 
agent. The evidence established the existence of such regulations, 
and tended to show that the agent had resigned his agency previous 
to the first of December. It appeared also that no renewal receipt, 
signed as required, was given in the case. But the court held, and in 
substance instructed the jury, that if Smith was the general agent of 
the company, and as such had; authority to bind the company by a 





1878. ] Southern Life Ins. Co. vs. McCain. 525 


receipt of a renewal premium before the 10th day of December, 1869, 
a payment to him was sufficient, unless previous to such payment 
the assured had notice that the agent’s authority had been revoked ; 
and that though, as a general rule, a person dealing with an agent 
must inquire into his authority, yet that the powers of an agent were 
prima facie co-extensive with the business intrusted to his care, and 
would not be narrowed by limitations from his principal not com- 
municated to the person with whom he dealt, and that unless the 
assured was informed that a payment would not be good in the 
absence of a particular form of receipt, a payment by him within the 
time prescribed by the policy was sufficient, th ugh a different form of 
receipt was used. . 

The court also held and instructed the jury in substance, that if the 
company received, in April, 1870, a statement of the agent Smith, 
showing a receipt by him of the renewal premium payable on the 
10th of December, and the company did not notify the assured, who 
lived more than a month afterward, that it repudiated the transac- 
tion, it would be a fraud on its part to repudiate the payment after 
his death, and that the payment would bind the company. 

The law embraced by these ins‘ractions is clearly and correctly 
stated. No company can be allowed to hold out another as its agent 
and then disavow responsibility for his acts. After it has appointed 
an agent in a particular business, parties dealing with him in that 
business have a right to rely upon the continuance of his authority 
until in some way informed of its revocation. The authorities to this 
effect are numerous, and will be found cited in the treatises of Paley 
aud Story on Agency. Story, secs. 470, 471; Paley, sec. —. 

The law is equally plain that special instructions limiting the au- 
thority of a general agent, whose powers would otherwise be co-ex- 
tensive with the business entrusted to him, must be communicated to 
the party with whom he deals, or the principal will be bound to the 
same extent as though such special instructions were not given. 
Were the law otherwise, the door would be open to the commission 
of gross frauds. Good faith requires that the principal should be held 
by the acts of one whom he has publicly clothed with apparent 
authority to bind him. Story on Ageucy, secs, 126, 127, and cases 
there cited. 

The law on the silence of the company, after receiving the statement 
of the agent that the premium had been paid, is also free from doubt. 
Silence then was equivalent to an adoption of the act of the agent, 
and closed the mouth of the company ever afterward. It does not 
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appear that the company ever objected to the payment of the premium 
to him until after the death of the insured. It was then too late. As 
pertinently said by counsel, the company cannot be permitted to oc- 
cupy the vantage ground of retaining the premium if the party con- 
tinued in life, and repudiating it if he died. 

Judgment affirmed. 


SUPREME COURT OF MISSOURI. 


Octoser Term, 1877. 


GLASS 
Us, 


WALKER, Assicner or tHE Stare Ins. Co., 
Plaintiff in Error. 


The charter of an insurance company required all suits to be brought on policies 
issued by the company within twelve months from the date of loss. 

A policy issued to the plaintiff contained a stipulation that it was made and ac- 
cepted subject to the charter, and also provided that no suit or action for the 
recovery of any claim by virtue of the policy, should be sustained in any court 
unless commenced within twelve months after the loss should occur, and should 
any suit or action be commenced after the expiration of twelve months, the 
lapse of time should be taken and deemed as conclusive evidence against the 
validity of the claim, any statute of limitation to the contrary notwithstanding. 
Plaintiff brought suit on the policy more than twelve months after a loss had 
occurred. 


Held, that the above stipulation was operative and binding, and precluded the 
plaintiff from maintaining his suit. 


Norton, J. 
This suit was instituted in the Probate and Common Pleas Court 
of Newton County, for the recovery of the value of a stock of drugs 
and medicines, which had been insured by the defendant, and which 
had been destroyed by fire. 


The petition is in the usual form, and alleges the total destruction 
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by fire of the property insured, and asks judgment for $1,500—the full 
amount insured by the policy. 

The answer of defendant admits the contract of insurance ; alleges 
misrepresentation in reference to the value of the goods in plaintifi’s 
application for policy ; that plaintiff willfully procured the burning of 
the insured property ; that the Probate and Common Pleas Court of 
Newton County had no jurisdiction of the cause ; that the suit, not 
having been brought within twelve months after the loss occurred, 
was not, under the contract of insurance, maintainable. The answers 
denies the total destruction of the property, and also, that plaintiff 
performed the conditions contained in the policy of insurance. 

The replication of plaintiff puts in issue the new matter set up in 
the answer. 

Upon a trial the plaintiff recovered judgment, from which defend- 
ant, after his motions for new trial and arrest of judgment were over- 
ruled, has appealed to this court. 

It was shown by the evidence that the defendant, on the 3rd day 
of July, 1872, issued its policy of insurance to plaintiff against loss by 
fire, to the amount of $1,500 on a stock of drugs, etc., in Granby City, 
Newton County, for the term of one year, for which plaintiff paid de- 
fendant a premium of $37.50. Among other conditions, said policy 
contained the following: “In case of loss, the assured shall forth- 
with give notice to the secretary of the company, and within thirty 
days after such loss deliver, at the office of the company in Hanni- 
bal, in person, by agent, mail or express, a particular account of said 
loss, signed and sworn to by him, naming each article, and the cash 
value thereof, etc. ; and shall also produce a certificate, under the 
hand and seal of a magistrate, notary public, or clerk of a court of 
record, nearest the place of the fire, stating that he has examined 
into the circumstances of the loss; knows the character of the as- 
sured, and believes that the assured has, without fraud, sustained a 
certain amount of loss. It further provides that the assured shall, if 
required, submit to an examination, under oath, by any officer of the 
company, or any person‘appointed by it’; and that no suit or action 
for the recovery of any claim by virtue of this policy shall be sus- 
tained in any court of law or chancery, unless it shall be brought 
within twelve months next after the loss shall occur ; and should any 
suit be commenced after the expiration of twelve months, the lapse 
of time shall be taken and deemed as conclusive evidence against 
the validity of the claim, any statute to the contrary notwithstand- 
ing.” It is also stipulated that “this policy is made and accepted 
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upon the above express conditions, and the charter and by-laws of 
this company, which are to be resorted to and used to explain the 
rights and obligations of the parties hereto, in all cases not herein 
otherwise specially provided for.” 

The evidence showed that nearly all the property insured was con- 
sumed by fire on the 14th day of November, 1872 ; that immediately 
after the loss, the insured sent a dispatch to the secretary of defend- 
ant, which was received, and the next day after the loss informed the 
company by letter, thereof ; that soon thereafter the defendant sent 
to Granby City, L. Coons, as an agent, to adjust the loss ; that said 
agent made up the statements and papers to be signed by plaintiff, 
and examined the plaintiff under oath, fully, as to the facts and cir- 
cumstances of the loss, reducing the same to writing, which was 
sworn to and subscribed by plaintiff; that Coons informed the in- 
sured that if anything more was required of him he would notify 
him thereof ; that afterward, one Judson, the local agent of the com- 
pany, gave plaintiff notice to furnish him copies of invoices which 
had been burned, which was done as far as was practicable ; that the 
petition was filed on the 6th day of December, 1873, and summons 
issued thereon in February, 1874. 

The charter, as amended, and which was by the terms of the policy 
a part of it, contained the following provision : “If the party sustain- 
ing loss or damage is not satisfied with the determination of said 
company regarding the loss or damage, he may bring an action for 
the recovery of such loss or damage in the Hannibal Court of Com- 
mon Pleas, to be holden in the County of Marion, and if, upon trial, 
a greater sum shall be recovered than the amount determined by the 
company, the party suffering shall have judgment, with six per cent 
interest ; provided that execution shall not issue on any judgment 
until after the expiration of three months from its rendition, and that 
suit must be brought within twelve months from the date of loss.” 
Laws Mo., 1872, p. 28, § 13. 

It is unnecessary to notice the objections urged to the action of the 
trial court in disregarding the demurrer and the motion of defend- 
ant to rule plaintiff to security for cost, and proceeding to try the 
case without a disposition of either ; nor is it necessary to notice 
the various objections to the insufficiency of the petition, or to the 
giving and refusing instructions, as we think the error committed by» 
the court in refusing the following declarations of law, asked for by 
defendant, is conclusive of the case: “The court instructs the jury 
that unless they find from the evidence that this suit was commenced 
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within twelve months next after the loss occurred, they will find the 
issue for defendant.” 

The policy contained a provision “that this policy is made and ac- 
cepted upon the above express conditions, (referring to the conditions 
contained in the policy,) and the charter and by-laws of the com- 
pany.” One of the conditions in the policy was as follows: “It is 
also expressly covenanted that no suit or action against this company 
for the recovery of any claim by virtue of this policy shall be sus- 
tained in any court, unless such suit or action shall be commenced 
within twelve months next after the loss shall occur, and should any 
suit or action be commenced against this company after the expiration 
of the aforesaid twelve months, the lapse of time shall be taken 
and deemed as conclusive evidence against the validity of such claim, 
any statute of limitation to the contrary notwithstanding.” 

The charter of the company, being referred to in the policy as a 
part of it, became as much so as if it had been copied in full there- 
in. The charter provides that suit shall be brought by assured 
within twelve months after, from the date of loss. The contract of 
insurance stands upon the footing of other contracts, and it being 
voluntarily entered into, either party may insert or insist upon condi- 
tions for the benefit of either, and when they are so inserted and 
agreed upon, it is the duty of courts to enforce them, when not 
against public policy, and when legal. We can perceive no reason 
why such conditions as the above may not be agreed upon between 
the assurer and assured, and when agreed upon, they are operative 
and binding on the parties. So far as adjudicated cases have come 
under our observation, such conditions have been upheld. 

In the case of Amesbury et al. vs. Bowditch Mutual Fire Ins. Co., 
6 Gray, 596, it was held that a stipulation in the policy that any ac- 
tion for the loss claimed must be brought within four months, at a 
proper court, in the county in which the office of the company is situ- 
ated, is valid so far as the limitation of time is concerned, though 
void so far as it affects the jurisdiction of courts. 

So in the case of Cray vs. Hartford Fire Ins. Co., 1 Blatchf. C. C. , 
280, Justice Nelson, in speaking of such conditions, says “that 
the clause contemplates a loss about which a controversy may arise 
between the insured and the company, and in respect to which the 
right to indemnity may be denied. The object was not to foreclose 
it and prevent a resort to a proper tribunal, but to compel a speedy 
resort and a termination of the controversy, while the facts were 
fresh in the recollection of the witnesses and parties, and the proofs 
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were accessible. While it is not perceived to be at all injurious to the 
rights of the insured, it is manifestly beneficial to the company, who 
stand on the defensive and are obliged to wait the action of the ad- 
versary party.” 

So in the case of Ketchum vs. Protection Ins. Co.,1 Allen (N. B.,) 
136, 187, Justice Chipman observed : “There are many and good 
reasons, in cases of insurance against fire, why the assurers should in- 
troduce such a condition in their policies ; they are always liable to 
fraud being practiced upon them, and it is very often extremely 
difficult to detect the fraud, or to get evidence to substantiate it in a 
court of justice, and the greater the lapse of time the greater the diffi- 
culty would be.” “ We therefore think it a wise and provident pre- 
caution to take—such as the assurers are legally justified in—to limit 
in their policies the times within which actions are to be brought, as 
a necessary protection to themselves against fraud ; and they have as 
much right to make a stipulation, as the terms only on which they will 
take the risk, as they have to introduce any other condition, for the 
contract is voluntary, and they have a clear right to stipulate their 
own terms.” 

In both of the above cases the following was the condition in the 
policy : “No suit or action of any kind against said company, for the 
recovery of any claim, upon, under or by virtue of this policy, shall be 
sustained in any court of law or chancery, unless said suit shall be 
commenced within the term of twelve months next after the cause of 
action shall accrue.” 

The same view was taken in the case of Wilson vs. Autna Ins. Co., 
27 Ver., 99. So also in the case of Keim et al. vs. Home Mutual Fire 
and Marine Ins. Co., of St. Louis, 42 Mo., 38, where the contract of in- 
surance contained a condition that all claims under it should be for- 
feited unless suit were brought to the next term of court, held sixty 
days or more after refusal of company to pay. Judge Wagner ob- 
served that the contract of insurance was voluntary, and the insurers 
have the same right to incorporate and impose this as any other con- 
dition, and if the assured objects to it, he is under no obligation to 
conclude the contract ; but if he will voluntarily enter into it, he will 
be bound by it. The suit can only be brought on the contract as 
contained in the policy, and one of the conditions of the policy volun- 
tarily agreed upon between the parties was a limitation, and precludes 
the plaintiff from maintaining action. In the case at bar the loss oc- 
curred on the 14th of November, 1872, and the petition of plaintiff 
was filed on the 6th of December, 1873. In the light of the adjudi- 
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cated cases, as well as the reason of the case, the judgment of the 
court will be reversed, because of the error committed in refusing the 
instruction quoted herein. ‘ 


COURT OF APPEALS OF NEW YORK. 


JANE E. MERRILL, Respondent, 
us. 


AGRICULTURAL INS. CO., Appellant.* 


The question in the application : ‘‘ What is your title or interest in the property ? °’ 
was answered in a single word, ‘‘ Deed.’”? The application was a warranty. 
Held, that this did not necessarily import an unqualified grant in fee of a freehold 

estate. ‘The answer is elliptical, and in the absence of bad faith there was no 


breach of warranty where the plaintiff had an interest or title thut had its ori- 
gin in a deed. 


At the time of effecting the insurance there were two mortgages on the property, 
which had been foreclosed, sale had, and judgment for deficiency entered ; but 
the amount due on them had been paid over aud accepted, though not techni- 
cally discharged on the record. 


Held, that the mortgages were not a legal incumbrance, and there was no breach of 
a warranty that there was no incumbrance on the premises. 

The policy provided that if the property insured should be afterward incumbered, 
the insurance should be void until the written consent of the company was ob- 
tained. The insurance was upon buildings and chattel property in them, val- 
ued separately. The buildings were afterward incumbered without consent. 

Held, that while the policy was void as to the buildings, the valuations being 
separate though the premium was entire, the contract was separable and the 
insurance was valid as to the chattels. . 

Judgment affirmed. 


B. Wivstow, for Appellant. 
N. D. Kernan, for Respondent. 


Fouaer, J. 
One of the points presented for a reversal of judgment, is that the 
* Decided May 21, 1878. 
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plaintiff made a warranty to the defendant that she had a grant in fee 
of a freehold estate in the buildings. This contention arises upon a 
question and an answer in the application for insurance. The: ques- 
tion was: “ What is your title to or interest in the property?” The 
answer was in a single word, “Deed.” It is claimed that this answer 
imported that she possessed an unqualified grant in fee of a freehold 
estate. We do not think that the single word “deed,” thus used, 
must of necessity have that meaning alone. In the first place, the 
question put does not ask only as to the legal title. It is in the alter- 
native, and asks as to the title, or as to an interest. It imports a dis- 
tinction of meaning in the two words. It plainly indicates that a ti- 
tle is something greater and more certain than an interest, as it some- 
times is. A title is a lawful cause or ground for possessing that which 
isours. Co. Litt., 345 b, 155. An interest, though primarily it includ- 
ed the terms estate, right, and title (id.) has latterly come often to 
mean less ; and to be the same as concern, share, and the like. In- 
habitants of Northhampton vs. Smith, 11 Metc., 390. Clearly it 
meant less in this question in the application. There is no reason 
why we are bound to take the answer as made in reply to the part of 
the question which asked of the title, rather than to the part which 
asked of an interest. Rather, to save a loss of rights by forfeiture or 
lapse in the nature thereof, we may take the question and answer as 
will be most favorable to the party in danger of a loss of rights. If 
then there was no interest in land, capable of creation by deed, or 
capable of resulting from the taking of a deed, save that suggested by 
the appellant, it may be that the plaintiff would be held to have de- 
clared, by the use of that word, that her interest in the premises was 
to that extent. That she had an interest in the premises at the time 
is not disputed ; that it had its origin in a deed to her, and was still 
based primarily upon that deed, is not disputed. Whatever the limit 
of that interest, or however complicated, it grew from a deed. It 
would not have been false, then, either in words or in substance, to 
have said that her interest was “ by deed,” which phrase is the natur- 
al and obvious meaning of the use of the single word “deed” in an- 
swer to the question put in the application. Again, if the question 
and answer be applied to an inquiry for the title rather than, or as 
well as the interest, the answer is not false. The answer by the word 
deed alone, is elliptical in meaning. It could not have been un- 
derstood to have meant other than that she had a title by deed. 
That she had some title to the premises at the time, the facts of the 
case fully disclose ; and that whatever it was, it came to her in its 
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inception by deed. If an instrument had been framed expressly to 
create and lodge in her just the title and interest in the premises, 
which it appears fromthe record that she then had, and which would 
would have been effectual therefor, it would not have been improperly 
called a deed. It was not, then, a breach of a warranty that she had 
title by deed, that the relations existed between the plaintiff and 
Cooper which appeared upon the trial 

It does not appear, nor is any claim made, that the defendant or its 
agent was purposely misled by the plaintiff or her agent. It is sim- 
ply a question whether there was a breach of a warranty, committed 
in fact, but without design. If the answer had stated an untruth, 
there would have been sucha breach. To make it untrue it is neces- 
sary to restrict the single word of the answer to one of many mean- 
ings which it has when used as a single word, and besides that, to 
shut out the elliptical meaning with which it was evidently charged. 
This we are not called upon to do. 

Another point made, is that the plaintiff warranted that there was 
no incumbrance upon the premises at the time of the insurance. She 
did so warrant. It is true that she had made, before that, two mort- 
gages to Cooper, which were not discharged of record, and had been 
foreclosed, sale had, and judgment for deficiency entered. But the 
amount of them all had been actually paid to and received by the at- 
torney and agent of Cooper. Thus they were in fact and legally ex- 
tinguished, and did not exist as incumbrances upon the premises, 
though not technically discharged on the record. The payment was 
after that approved and enforced as an extinguishment by the court. 
There is not in the facts disclosed a legal reason why the defendants 
should not, in this‘ respect, be held to the performance of their 
contract. : 

The next question is this, was the statement in the application that 
the premises were worth $12,000 shown to be untrue, so that there was 
a breach of warranty in that respect ? We do not think that upon 
this question, the proof was so conclusively for the defendant as that 
we should say that the statement was untrue at the time when it was 
made. 

The next contention of the defendant is this: That by the giving 
of some mortgages upon the lands, after the issuing of the policy of 
insurance, the policy was made void. The condition in the policy is, 
that if the property insured should become incumbered by mortgage, 
judgment, or otherwise, the policy should be null and void, until the 
written consent of the defendant at its home office was obtained. 
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The policy was issued upon buildings and upon chattel property in 
them. Some part of both were burned up. The trial court ruled, 
that by reason of the mortgages given after the risk was taken the 
condition became operative, so far that the plaintiff could not recover 
for her loss by the destruction of the buildings, but that she might 
recover, notwithstanding that condition, for the chattels lost. 

It is claimed by the defendant that not only was the policy avoided 
as to the buildings insured, but as to the chattel property as well. 
This depends upon whether the contract was entire or severable ; 
whether a condition admitted to have been broken as to a part of the 
whole subject of insurance was thereby broken as to each subject of 
insurance. 

It has become the law of the case, by the ruling at the Circuit, that 
by the subsequent encumbrance upon the land and the buildings the 
policy |ecame null and void as to the insurance effected upon the 
latter. But it was held that the policy was a severable contract, and 
remained in force as to the chattel property. The whole contract of 
the parties is contained in one written and printed instrument. So 
that physically, and so far as the material expression and embodiment 
of it is concerned, it is one entire contract, not severable. Whether it 
is severable in law, depends upon the rules which have been laid down, 
and their application to the facts in the case. If the part to be per- 
formed by one party consists of several distinct and separate items, 
and the price to be paid by the other is apportioned to each item to 
be performed, such a contract will be generally held to be severable. 
Thus where one had bought and paid for two distinct pieces of land 
a fixed and separate sum for each, and was evicted from one while he 
remained in possession of the other undisturbed, it was held that he 
might recover for the loss of one, on the ground that the bargain for 
the land consisted of two distinct contracts. Johnson vs. Johnson, 3 
B. & P., 162. See also Mayfield vs. Wadsley, 3 B. & C., 357. 

The idea that there is a distinct price to be paid for each item, 
seems when it is present to be a controlling element in the contract to 
make it severable. Robinson vs. Green, 3 Met., 159. It was there 
said that if there was an express promise to pay a fixed sum, as a com- 
pensation for the entire sale, a different question would have been 
presented, and that where an entire promise is made on one entire 
consideration, and part of that consideration is illegal, it may avoid 
the entire contract. See also Carleton vs. Woods, 8 Foster, (N. H.,) 
290. In Miner vs. Bradley, 22 Pick., 457, the distinction is presented 
between a contract for several articles for a gross sum and a contract 
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for several articles for a different price for each, the first being an en- 
tire and indivisible contract and the latter a severable contract. The 
reason of the rule is this : Thatin the contracts thus held to be entire, 
no means are afforded by their terms by which the value at which 
any portion was estimated by either party can be ase rtained ; and 
also that their terms do not indicate that either party ever contem- 
plated taking any portion without taking the whole. The entirety 
therefore may be and in fact legally is the only express consideration. 
Story on Sales, § 240. 

When these rules have come to be applied to a contract for insur- 
ance on different pieces of property there has been a contrariety of 
opinion. It seems to be conceded in general terms, that where the 
contract is entire, a breach of condition affects all the property at risk ; 
but as to what makes an entire contract there is not uniformity of 
ideas. Thus,it has been held that a policy of insurance on a house 
and the furniture therein, though they were separately valued was an 
entire contract. Barnes vs. Union Mutual Fire Ins. Co., 51 Maine, 110, 
and cases there cited. So in Triesmuth vs. Agawam Mutual Fire Ins. 
Co., 10 Cush., 587, a policy upon different properties, separately 
valued but for a gross premium, was held an entire contract ; though 
some stress was laid upon the fact that there was a premium note 
which was alien upon all the kinds of property. In Fire Ass'n vs. 
Williamson, 26 Penn. St., 196, three buildings insured in one policy 
were separately valued, yet a breach of a condition by a prohibited use 
of one was held to avoid the policy as to all, because the contract was 
entire. On the other hand, in Lochner vs. Home Mutual Ins. Co., 17 
Mo., 247, and 19 Mo., 628, it was held that a misrepresentation as to 
the title or character of a house, where it and furniture were insured 
by one policy, did not avoid the policy as to the furniture. To the 
same effect are Phoenix Ins. Co. vs. Lawrence, 4 Met., (Ky.,) 9, and 
Clark vs. New England Ins. Co., 6 Cush., 342, and Hartford Ins. Co. 
vs. Walsh, 54 Ill, 164 ; Koontz vs. Hannibal Savings Ins. Co., 42 
Mo., 126 ; Date vs. Ins. Co., 14 Up. Can. Com. PL, 540. 

In such case we must learn whether there are adjudications in our 
own State, authoritative upon us, or to what conclusion the reason of 
the case will lead us. The earliest case in this State to which our at- 
tention has been called is Deidericks vs. Com. Ins. Co., 10 J. R., 233, 
which arose on a marine policy on different kinds of cargo separately 
valued, but insured for a premium paid in gross. It was held that 
there might be an abandonment of one of the kinds of cargo, without 
an abandonment of the others. There is no distinct enunciation 
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of the principle upon which the decision was put, though the idea 
seems to be that the contract of insurance was rendered severable 
by the fact of a separate valuation on each kind of goods. 

The earlier text-writers are relied upon, and the result not reached 
without hesitation. The opinion is by Kent, Ch. J., who afterward, in — 
his Commentaries, vol. 3, p. 330, has stated the rule in a cautious 
manner thus: “ Unless the different sorts of cargo be so distinctly 
separated and considered in the policy, as to make it analogous to 
distinct insurances on distinct parcels, there cannot be a separate 
abandonment of a part of the cargo insured.” And it is to be ob- 
served that in the case cited (10 J. R., supra,) he puts his conclusions 
thus, carefully saying : “There is nothing very unreasonable in this 
doctrine, and upon the sanction of such authority, and in the absence 
of authority to the contrary, the court do not feel themselves at liberty 
to reject it.” Yet it is an adjudication at least tending to the result 
that a separate valuation of different subjects of insurance makes the 
contract of insurance severable. 

French vs. Chen. Mut. Ins. Co., 7 Hill, 122, was a case of insurance 
by one policy, on buildings and on machinery and stock therein ; 
each kind of property being separately valued, but the premium 
being, so far as appears, a gross sum. There wasa condition that the 
application should state the relative situation of the property to other 
buildings and distance from each if lessthan ten rods. This condition 
was not complied with. It was held that the condition was applicable 
to only the building insured, and not to the machinery and stock therein, 
and plaintiffs were allowed to recover for the property insured other 
than the buildings. There was no discussion whether the contract was 
entire or severable. The ground of decision was solely that the con- 
dition did not contemplate or apply to property other than buildings. 
Wilson vs. Herkimer Co. Mut. Ins. Co., 6 N. Y., 53, was a policy with 
the same condition as in the case last cited, and there was the same 
breach of it. It was on chattel property alone in a building. It was 
distinctly held that there is no difference between personal and real 
property in the application of such ‘a condition, and that by the 
breach of the condition the policy was avoided. This case must be 
considered as practically overruling that in 7 Hill (supra.) But it 
does not proceed upon the ground of the entirety of the contract, so 
much as upon the consideration that the exposure, and hence the risk, 
was as great to chattels in a building as to the building itself, by the 
nearness of other buildings. In Chaffee vs. Calt. Co. Mut. Ins. Co. 
18 N. Y., 376, the opportunity was presented of making the distinc- 
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tion taken in 7 Hill (supra) between real and personal property. 
Both that case and that from 6 N. Y. (supra) are cited, but the dis- 
tinction is nowhere mentioned or suggested. 

Another case, unreported, of more importance to the matter in 
hand, is brought to our attention. It is Heacock vs. Saratoga Mut. 
Fire Ins. Co., decided in this court, September 27th, 1876. There 
was a policy on a factory and machinery therein, valued separately at 
$750 each. The insured did not have the legal title to real estate. 
He was permitted at the Circuit to recover for the machinery, 
though it was objected that as he had no title to the real estate the 
policy was void as to that, by reason of a general clause in it, which 
it was conceded had that effect ; and that being void in part it was 
void in whole. But this court upheld the recovery, saying that the 
defendants had neither the letter of the law nor its spirit in their 
favor ; that a policy on merchandise is quite different from a policy 
on a house'; that if two houses are insured, whether in one or two in- 
struments, there is a policy or insurance on each house ; (which is tan- 
tamount to declaring that a contract of insurance covering two 
houses is a severable contract ; that if there is an insurance of but 
one thing, then the avoiding of the insurance as to that one thing 
avoids the whole instrument; but this is not the case where more 
than one subject is insured, whether in the same or in different in- 
struments. 

Though there were distinct rates and amounts of premium for the 
insurance on the different kinds of property, that fact, though noted 
by the court, does not seem to have controlled its judgment, while 
stress is put upon the other fact, that the insurance was for separate 
sums, “ thus showing that the application was for two distinct insuran- 
ces, one on the factory for a separate sum, and one on the machinery 
for another and a separate sum.” ‘Indeed, the whole reasoning of the 
opinion, upon several clauses of the policy, is, that it was the inten- 
tion of the parties to it to treat it as a severable contract as to the 
separate properties named in it. 

These are all of the authorities in this State binding upon us 
which have come to our notice. In the Supreme Court, since 1847, 
there have been several decisions that a policy upon different proper- 
ties, rendered void as to one of them, becomes void as to all ; but 
they do not notice the cases above cited, (that from 10 J. R., and that 
unreported in this court,) nor is there in any of them extended dis- 
cussion given to the question, and the adjudications in other States 
seem to have led to the results reached. 
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We will follow the case in 10 J. R., and that in this court, not only 
on the ground that they are authoritative, but that they are reasonable, 

It is plain from the fact of a separate valuation having been put by 
the parties upon the different subjects of the insurance, that they 
looked upon them as distinct matters of contract. The effect of the 
separate valuation was to make them so. No matter how much value 
there might have been in any one of those subjects, even to the whole 
amount of the policy, had it been totally destroyed, the defendants 
could not have been made liable to an amount greater than that 
named in the policy as the valuation of it. Thus it was at the incep- 
tion of the contract distinguished from the other subjects of insur- 
ance, and the contract so made as to be capable of application to it 
alone. 

So, too, if but one of the subjects of insurance had been burned, 
the defendants (ceferis paribus) could not have avoided liabilities to 
pay for that, up to the value put upon it. And if not wholly de- 
stroyed, but so far damaged as to reach in deterioration the value put 
upon it in the policy, that defendants would have to pay that dam- 
age, and that subject would no longer form a part of the general 
matter insured, and hence not a part of the continuing contract. 
Thus, there would of necessity be a severance of the contract, worked 
out by the operation of its own terms. Again, the principle, in the 
case of a contract about several things, but with a single considera- 
tion in gross, is this, that we are not able to say that the party would 
have agreed for one, or for more than one, yet less than all of them, 
without he could, at the same time, acquire a right to have them all. 

But our daily experience and observation show that an insurance 
company is as ready to insure buildings without insuring the con- 
tents, and the contents without insuring the buildings, as to insure 
them together, so that that principle does not press so hard in con- 
sidering such a contract as that before us. Besides, it is a rule that 
an agreement embracing several particulars, though made at one 
time and about one affair, may yet have the nature and operation of 
several different contracts ; as when they admitted of being sepa- 
rately executed and closed, as we have instanced just above ; when 
the contract may be taken distributively, each subject being con- 
sidered as forming the matter of a separate agreement after it is so 
closed. Per Washington J. ; Perkins vs. Hart., 12 W. Wheaton, 237- 
251 ; Rodeman vs. Hazlehurst, 9 Gill, 294. 

In our judgment this rule applies fitly to the contract in hand. It ad- 
mits of being separately executed and closed as to each of the separate 
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subjects of insurance. When one species of the property insured is 
burned, the contract to insure as to that, may be performed as to that 
alone. The insured has paid the premium. A fire doing damage to 
that subject, that damage may be paid for by the insurer, and that 
subject be thus put out of the contract, while it remains in fieri as 
to all the other subjects named in it. 

When there are several subjects of insurance (as there are fourteen 
here) separately valued, on which a gross sum is insured not exceeding 
the aggregate of that valuation, for the insurance of which a premium 
in gross is paid, it is easy to see what is the rate of premium on the 
whole valuation, and what is the amount of premium on each subject 
insured. This being so, it seems fanciful to say that if the facts thus 
easily reached were stated in detail in the contract it would be sever- 
able, while not being specifically spread out it is entire. If there were 
anything in the terms or nature of the particular contract, or in the 
circumstances of the case, or in the nature of the different subjects of 
the insurance, from which it was to be inferred that the insurer would 
not have been likely to have assumed the risk on one or several of 
them, unless induced by the advantage and profit of having a risk 
on all, that would be a rational cause for deeming the contract entire. 
But when, for aught that appears, when indeed it is as likely that 
the insurer would have taken a risk upon any one or any few of the 
subjects insured, at the same rate of premium as upon the whole, 
and has in the policy so separated the subjects and so singled them 
out, by a specific valuation, as that there is no difficulty in distin- 
guishing one of the subjects from the rest, and closing the contract as 
to that separately, and carrying forward the contract as to the rest, 
it does result that the contract is severable in practical operation and 
hence in law. And so also that, though there may have been some 
conduct of the insured, as to some of the property, not evil in itself, 
but working a breach of a condition in its letter, the effect of that 
breach may be confined to the insurance upon that property, the con- 
tract as to that be held avoided and as to the other subjects held 
valid. 

There is another rule, that, in construing the consideration as entire 
or distributed, the law will be guided by a respect to general conve- 
nience and equity, and by the good sense and reasonableness of the 
particular case, for it must be supposed that it was the intention of 
the parties that such construction should take place, in the occur- 
rence of contingencies not contemplated. and provided for at the 
making of the contract. Brown vs. Vinal, 3 Metce., 533. 
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Without stating this rule in terms, the agreement of the opinion 
in Heacock vs. Saratoga Ins. Co. is the expanded expression of the 
logic of it. That opinion is much occupied with a consideration of 
different conditions in the policy there, and a demonstration of the 
inapplicability of them to the case of the machinery, though appli- 
able to the case of the building. 

Now let us lay this rule by the side of the facts in the case in 
hand. It is claimed that the plaintiff has not kept the conditions of 
the contracts. The breach alleged is that she has put or suffered in- 
cumbrances upon the property insured. She has, as to the buildings 
insured ; she has not, as to the chattels’insured. 

Perhaps the condition is literally broken by an incumbrance upon 
the buildings. But, as was said in Heacock’s case, supra, as to similar 
conditions, the intention of both parties is effected by construing the 
phrase in the contract, “then this policy shall be null and void,” as at- 
taching to the property so severally situated as to come within the 
force of the condition, and thus treating the insurance as separate on 
each property. This mode of reading various phrases in the policy 
must also be adopted to do justice to the insurers in contingencies that 
might arise. Thus, there is the general statement in it, that the de- 
fendants insure the plaintiff to the amount of six thousand dollars 
on the property named in it, and described in the application and 
survey, and the defendants agree to make good to the plaintiff all 
damages not exceeding in amount the sum insured, as shall happen 
to the property specified. 

It would not be correct construction to hold defendants to pay up 
to the sum six thousand dollars, if a subject of insurance worth that 
amount, but separately valued at a less sum, was damaged, for the 
reason that the fact of a separate valuation being expressed in writing 
in the contract explains the general language of the printed part of the 
policy, and shows the intention of the parties to have been otherwise. 
So the expression in writing explains the general printed conditions, 
and limits the effect of them to the species of property insured, 
which has in fact by the act of the insured been brought within the 
scope of the condition. Similar to this, is the application of a 
statute declaring void certain transactions. If it expressly declares 
an entire conveyance void which has in it one element by the terms 
of the statute inoperative, then all is void, for the legislature has 
chosen to make it so, but it is not on any other principle of law. Per 
Comstock J. ; Curtis vs. Leavitt, 15 N. Y., 123. If a deed is made with 
some evil intent, whether such intent is denounced by the common 
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law or by a statute, then it is true that the whole is void, for it is per- 
vaded bya single vice. Jd. But a particular provision may be simply 
void or inoperative by the common law or by statute, and all the 
others good. Jd. Now what is there in the circumstances of this case, 
which should lead to the conclusion that the parties intended that « 
an after-incumbrance put upon the buildings should avoid the con- 
tract in toto? There is nothing to show that an incumbrance upon 
the buildings would have been an objection to a risk on the chattel 
property, or that the opportunity of insuring on the buildings was 
the inducement to taking a risk also on the chattels. There is nothing 
in the nature or terms of the contract which makes it so much an 
entirety as that it is at all difficult to tell the amount insured on the 
buildings as distinguished from that at risk upon the chattels. There 
is nothing to show that had the chattels been insured without insur- 
ing the buildings, the premium would have been greater or different. 
The risks are not necessarily indivisible ; they may be dealt with in 
separate clauses, and are made up of distinct and independent sums 
on different and distinct properties. There may be reasons which, 
existing as to one class of the property insured, might deter an insur- 
ance company from taking a risk on any of the classes. Some such 
general cause, as fraud in the insured as to one class, would in its 
nature extend to the whole subject matter of the contract and vitiate 
and avoid the whole contract in all its parts. But it is difficult to con- 
ceive how an act in itself not evil, though it may affect one of the 
classes of property insured, and so affect it as to increase the hazard, 
if it does not also increase the hazard on another class, should operate 
so as to impair the contract as to that latter class. The principle of 
human nature upon which the insurance company acts, when it 
makes a condition that it shall be no longer bound to a risk upon 
buildings after the insured has incumbered them, is, that the insured 
has not so strong or selfish interest there to keep fire from them. 
But if the chattels of the insured kept in those buildings are not also 
incumbered, that principle does work as to them. So the reason for 
the imposition of the condition is not then present. Why then 
should it be held that such a condition in a policy of insurance, sus- 
ceptible of being severed and separately appropriated to a class of 
the whole subject-matter of insurance, should notwithstanding be ar- 
bitrarily applied to another class of this subject-matter not within its 
provision and purpose ? 

These considerations lead us to the conclusion that the contract of in- 
surance before us is not entire ; that it is divisible, and that the breach 
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of the condition made by the plaintiff, applied only to the class 
of property insured, which was the immediate subject of the act of 


incumbrance which constituted that breach. 
It follows that the judgment appealed from should be affirmed. 


* All concur, except Miter J., absent. 


SUPREME COURT OF PENNSYLVANIA. 


Error to the Court of Common Pleas No. 3, Philadeiphia. 


MAGARGE TO USE, ETC., 


GIRARD LIFE INS. CO., Apm’rs or Enwarp ) 


US. 
MUTUAL LIFE INS. CO., or New York.* 


The quarterly premiums on a life insurance fell due on the 14th and was tendered 
on the 16th—the 15th being Sunday. The company refused to receive it, and 
declared the policy forfeited. At the time of the tender the assured was enti- 
tled to dividends in excess of the premium due ; the company had sent notices 
of the falling due of all previous premiums and had received former premiums 
without objection when overdue. 

Held, 1. That evidence having been offered to show such a custom, it should have 
been received, and it should have been left to the jury to say whether it was 
the custom of insurance companies to send notices of premiums falling due. 


. That the assured was entitled to the benefit of the dividend due him at the time 
of tender of premium. e 
3. That tender of subsequent premiums was unnecessary. 
. That it was error to direct a nonsuit to be entered. 


Assumpsit on a policy of insurance dated April 14, 1863, for $10,000 
made by the defendants upon the life of Edward Magarge for his own 
benefit and assigned by him to his wife. The premium was payable 
quarterly ($51) upon the 14th days of January, April, July and Octo- 
ber of each year. The premiums had been paid up to and inclusive 
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of that due upon the 14th of October, 1870. The premium falling 
due on the 14th of January, 1871, which was Saturday, was not paid 
upon that day, but upon Monday the 16th. Magarge tendered the 
amount to the agent of the company, who refused to receive it on the 
ground that the policy was forfeited. No tender of any subsequent 
premiums was made, and Magarge died in February 1872. 

The defendants are a mutual company, and the profits were divided 
among the policy-holders, the dividend being declared the Ist of 
January of each year. 

At the time of the forfeiture of Magarge’s policy he was entitled to 
$67.72 of such profits, which was more than sufficient to pay the 
quarterly premium of $51 then due. It had always been the habit 
of the said defendants to send Magarge notice of the falling due of 
his quarterly premiums, but in the present instance it was offered to 
be proven that defendants below had willfully and intentionally 
omitted to send any notice for the purpose of causing a forfeiture. 

It was further shown that upon other occasions they had accepted 
the premium from Magarge a short time after it was due, and it was 
offered to show that it was the custom of life insurance companies 
to receive premiums within a reasonable time after due, and that 
Magarge’s delay of one business day was within that perftod ; but this 
offer was overruled. Upon the closing of plaintiff's testimony the 
court below directed a nonsuit, which the court in banc refused to take 
off. Whereupon the plaintiff took a writ of error to the Supreme 
Court. Seven assignments of error were filed, but the seventh alone, 
to wit, to the entering of the nonsuit, was considered well founded. 


Joun J. Riveway, Jr., and Dante, Doveuerty, for Plaintiffs in Error. 

Nonsuit is an enormous power in the hands of a judge, and should 
be exercised only where there is no doubt. Trial by jury is guaran- 
teed by the Bill of Rights. Constitution, art 9, sec. 6. Although the 
doctrine of Scintilla is exploded, evidence, however slight, from which 
a jury might draw even an inference favorable to the plaintiff, entitles 
him to a jury trial. Baker vs. Lewis, 9 Casey, 301 ; Railroad Com- 
pany vs. Gazzam, 8 Casey, 340. “The defendant in nonsuit admits 
every fact which the evidence tends to prove.” Judge Sergeant, in 
Bevan vs. Insurance Co.,9 W. & S., 187. Gibson, C. J., in Smyth 
vs. Craig, 3 W. & S., 18, says : “ Every inference of fact which a jury 
might draw from the evidence in favor of the plaintiff must be drawn 
by the judge, else he might be deprived of his constitutional privi- 
lege. In both of these cases the nonsuit was reversed. 
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H. J. McCarruy, and Wm. A. Porter, for Defendants in Error. 

The plaintiffs showed no prima facie right of recovery. The evi- 
dence may be summarized thus: Under the first count it was shown 
that on some occasions notices had been sent to the insured as a mat- 
ter of courtesy. It was not shown that he failed to receive a notice of 
the falling due of the premium of January 14, 1871. 

Under the second count the plaintiffs wholly failed to prove that 
the company “willfully and knowingly” omitted to send a notice. 
They simply made an effort to introduce hearsay testimony. 

The third count averred that no subsequent notices were sent to 
said Magarge of the falling due of any subsequent premiums. The 
policy having determined by the non-payment of the premium due 
January 14, 1871, the company had no further relations with the as- 
sured. 

The plaintiffs’ own testimony proved that the dividend referred to 
in the fourth count had not been declared on the 14th day of Janu- 
ary, 1871, and hence could not have been appropriated to the pay- 
ment of Magarge’s premium, even had he wished it. 

In support of the fifth and last count the plaintiffs endeavored, by 
permission of the court, to show a general custom of the company to 
receive overdue premiums. The testimony simply amounted to this : 
Certain other companies had taken overdue premiums, and the de- 
fendant company had done so on two occasions. 

There was, therefore, absolutely nothing to go to the jury, and the 
court was obliged to enter a nonsuit. The payment of the quarterly 
premium due January 14, 1871, was a condition precedent. Magarge 
neglected to perform it, through the carelessness or negligence of his 
agent. Equity will not relieve from the performance of a condition 
precedent. 

In Bird vs. Penn. Mut. Ins. Co., 2 Weekly Notes, 413, the court 
held that “a court of equity does not in any case relieve against 
losses consequent at law upon the non-performance of a condition 
precedent, where such performance occurs through neglect alone, or 
other fault of the sufferer. 

See also Sparks vs. Company of Proprietors, 13 Vesey, 428 ; Ed- 
wards vs. Warden Law Reports, 9 Ch. App. Cases, 502 ; Bayley vs. 
Corporation, 3 Brown’s Chancery Cases, 529; Bayrham vs. Guy’s 
Hospital, 3 Vesey, 295 ; Eaton vs. Lyon, 3 Vesey, 690 ; Scott vs. Tyler 
2 Brown’s Ch. Cases, 455, Mr. Hargrave’s Argument ; Want vs. Blunt, 
12 East, 183; Catoir vs. Am. Life and Trust Co., 4 Vroom, 487 ; 
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Baxter vs. Chelsea Mut. Ins. Co., 1 Allen, 296; Howell vs. Knicker- 
bocker Life Ins. Co., 44 N. Y. Rep., (5 Hand,) 276. 

In the light of these cases it is submitted with confidence that the 
insured having through negligence failed to perform the condition 
precedent in this case, to wit, the payment of the premium due Janu- 
ary 14, 1871, it is beyond the power of any court to grant any relief, 
and the judgment of the court below should be sustained. 


TRUNEEY, J. 

The only assignment considered well founded is the seventh, which 
charges error in entering nonsuit. It has not been alleged that the 
plaintiff's case was defective in proof in any point other than evidence 
to relieve from the effect of non-payment of premiums. In determin- 
ing the rightfulness of a nonsuit for want of sufficient evidence of the 
claim, all that was received must be taken as true, and every infer- 
ence of fact which the jury might draw from it in favor of the plain- 
tiff, as admitted. Smyth vs. Craig, 3 W. & S. 18. 

The defendants were a foreign insurance company doing business in 
Pennsylvania, under her laws relative to such companies. Their licensed 
agent, by provision of the statute, has full power and authority to 
transact their business, either in person or through any subordinate 
agent or agents appointed by him. His office was in Philadelphia, 
and his dealings with the assured within the scope of his authority, 
and the customs of that place relating to life insurance, affect and 
bind the company as if their principal office were in that city. 

The policy is dated April 14, 1863, and contains a condition that if 
the premium of fifty-one dollars shall not be paid on the 14th days of 
April, July, October and January of each year, the company shall not 
be liable to pay any part of the sum assured, the policy shall be void, 
and all payments thereon shall be forfeited to the company. Every 
premium was paid up to and including the one due October the 14th, 
1870. The agent usually sent notices to Magarge of time payments 
would be due, and stated therein that they were sent only as a courtesy. 
Ress usually paid the premiums for Magarge, and on January 16, 
1871, at the office of the agent, tendered the money for the premium 
which had become due on the 14th of that month. The money was 
refused, and answer made that the policy was forfeited for non-pay- 
ment of premiums. Before that, on October 16, 1867, and April 16, 
1870, he had paid over-due premiums to the agent, who, on an affirm- 
ative to his inquiry if Magarge was well, took the money and handed 
over the receipts. Magarge was in his usual health in January 1871. 





546 Report of Decisions, { July, 


The memorandum by the company shows that the dividend due to 
Magarge for each of the four years preceding 1870, was ascertained in 
February of each year, and for 1870 in January. It also shows that the 
first payment of premium out of dividend was in 1868 ; that no divi- 
dend was used in such payment in October 1867, nor in April 1870 ; 
that the dividends due Magarge on October 16, 1867, amounted to 
$226.66, and on April 16, 1870, to $92.81. From Lambert's testi- 
mony, the general dividends were declared at the end of each year, 
but the sum due to each policy could not be ascertained until several 
weeks thereafter. It is manifest that if the company did not know 
the exact sum due on January 14, 1871, as dividend, they knew it ex- 
ceeded the premium due at that date. 

Upon the verity of the testimony of Mr. Ashbrook, the jury would 
have been warranted in finding that it “is a custom among life insur- 
ance companies to receive premiums if tendered at any time within 
thirty days of the time they fall due, provided the insured is in 
his usual health, and this custom includes policies stipulating for for- 
feiture in case of non-payment of premium on the day.” 

In Helm vs. Phila. Life Ins. Co., 11 P. F. Smith, 107, it was ruled 
that such a custom curtails the generality of the clause, and shows 
that forfeiture was not demandable at the day, nor at all if paid 
within the thirty days. The extension of time by the custom was 
likened to days of grace on commercial paper, and to the right of a 
tenant, after the term named in his lease, to harvest and take his share 
of the way-going crop. 

No vestige of reason is discoverable for refusing the premium ten- 
dered the second day after it became due. The company had twice 
before taken it under precisely similar circumstances and in entire 
accord with the general practice. The second was just nine months 
before the declaration of forfeiture. If the notices were courtesies 
with forfeit-warning periods, other acts of the company were opiates. 
If it be said that when the overdue premiums were received, divi- 
dends to a greater amount were due the assured, so they were at the 
date of refusal. In the midst of a general usage to receive pre- 
miums after the stipulated day when the assured was in usual health, 
the company should not deal with the assured as if recognizing the 
general practice, nor give him a notice with one hand and lull him to 
sleep with the other. It was urged on behalf of defendants, that pay- 
ment of the premium due on January, 14, 1871, was a condition prece- 
dent, and, also, payment of the premiums after that date falling due 
before his death in February, 1872, and that equity will not relieve 
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against losses resulting from non-performance of such condition 
through neglect alone of the sufferer. Be itso. The non-performance 
was because of defendant’s refusal to take the premium when ten- 
dered. They declared the policy forfeited on January 16, 1871, and 
from that date persisted in treating it as a nullity. On another 
policy they had given to Magarge, they gave notices as was their cus- 
tom, of the falling due of premiums ; but none in reference to this 
They still say it became void and that no life was left in it. The as- 
sured lost nothing by omitting the farcical act of a formal tender 
every quarter, while tlie company insisted the policy was dead. It 
was not his neglect but their fault that premiums were unpaid. When 
their evidence is heard the case may present a different aspect. 

Judgment reversed and procedendo awarded. 

Paxson, J., dissents. 

x 


COURT OF APPEALS OF NEW YORK. 


GERMANIA FIRE INS. CO,, er at. Appellants, 


vs. 


MEMPHIS & CHARLESTON RAILROAD CO., 
Respondents.* 


Cotton was shipped by a railroad company, and after its delivery, but before the 
cotton had started on its destination, a bill of lading was given which exempt- 
ed the carrier from loss by fire. Insurance was effected by the shipper, and 
the bill of lading delivered to the insurer. 


Held, in au action by the insurer against the carrier, that the plaintiff was subject 
to any defense that would be available against the shipper. 

Held, that in the absence of negligence the bill of lading exempted the carrier 
from liability. 

Held, that the bill of lading having been accepted without objection, was the con- 
tract, and the shipper could not resort to an alleged prior oral agreement; he 
was bound to know its contents. To take the case out of this rule it would be 
necessary to show that the goods had passed beyond the shipper’s control be- 
fore the bill of lading was delivered. 

Order affirmed. 


* Argued Dec. 11, 1877. Decided Jan. 15, 1878. 
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Raparyo, J. 

The bill of lading issued by the defendant for the cotton in ques- 
tion, contained a clause exempting the defendant from liability for 
damage by fire. If the shipper of the cotton was bound by the ac- 
ceptance of this bill of lading to the terms therein contained, there 
could be no recovery in this action. The plaintiffs claim not in their 
own right, but through him, and are subject to any defense which 
would be available against him. Hall vs. Ins. Co., 13 Wallace, 367. 
Where the bill of lading contains a clause exempting the carrier from 
loss by fire, there is no liability for such a loss unless it was occasioned 
by the negligence of the carrier. No such negligence is alleged in 
the complaint. It avers that the cotton was in part destroyed and in 
part damaged by fire, and the referee has distinctly found that the 
carrier was free from negligence. 

The only point, therefore, to be determined was whether. the 
shipper was bound by the terms of the bill of lading, or whether he 
had a right to rely upon the oral arrangement made the day before 
the delivery of the goods to the carrier, in which the price of trans- 
portation was fixed. The referee found that this oral arrangement, and 
not the bill of lading, was the agreement under which the goods 
were shipped, but the General Term reversed the judgment upon the 
facts. 

As a general rule, when goods are delivered to a carrier for trans- 
portation, and a bill of lading or receipt is delivered to the shipper, 
he is bound to examine it and ascertain its contents, and if he ac- 
cepts it without objection he is bound by its terms, and resort can- 
not be had to prior parol negotiations to vary them. Long vs. N. 
Y. C. R. R. Co., 50 N. Y., 76. Neither can he set up ignorance of its 
contents. Belger vs. Dinsmore, 51 N. Y., 166; Steers vs. Liverpool 
etc., S. S. Co., 57 N. Y.,1; Magher vs.C. & A. R. R. Co, 45 N. Y., 
514. The case of Bostwick vs. Balt. & O. R. R. Co., 45 N. Y., 712, 
does not depart from this rule. It was exceptional in its circum- 
stances. There a complete verbal contract had been made for the 
transportation of the goods. They were agreed ‘to be carried by “all 
rail,” and were delivered to the carrier and actually sent off on their 
route under this agreement, before any bill of lading was delivered. 
Two days after they had been sent, a bill of lading was delivered 
varying in its terms from the oral agreement, and it was held that 
the shipper was not bound by the terms of this bill of lading 
Whether he read it or not was immaterial, except upon the question 
whether his retention of it was evidence of an actual consent to vary 
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the contract under which he had shipped the goods. He was in no 
situation to object to its terms, and could not have reclaimed his 
goods. In the present case the bill of lading was delivered to the 
shipper and accepted by him the same day the goods were delivered 
to the carrier, and he on the same day effected the insurance, deliver- 
ing the bill to the party to whom he applied for insurance. It is not 
apparent from the testimony that the goods had then left. On the 
contrary, the General Term is opinion that they had not, and that the 
weight of the evidence was that they did not leave until the next day. 
We are not prepared to dissent from their conclusion. The negotia- 
tion for the price of transportation was on the 17th of February, 
1876. The goods were delivered to the railroad company the 18th. 
It was the custom not to deliver a bill of lading until after the goods 
had been received. On the same day the bill of lading was de- 
livered. It is not shown that the train on which the cotton was 
shipped had then left, or that the defendant had lost the control of 
his goods, and could not have reclaimed them had he objected to the 
terms of the bill of lading. The finding of the referee is, that the 
goods left on the 18th or 19th. To take the case out of the general 
rule it was incumbent upon the plaintiffs to show the exceptional cir- 
cumstances which existed in the case of Bostwick vs. Balt. and Ohio 
RR. Co, and this they failed to do. 

The order of the General Term must be affirmed and judgment 
absolute rendered for the defendant. 

All concur. 





Report of Decisions. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


Marcu Term, 1877. 


JOSEPH E. PUTNAM 
vs, 


HOME INS. CO. 


The evidence tended to show an oral agreement to insure with the local agent in- 
tended to be binding, and that the premium was agreed on. The agent had 
frequently issued policies on similar risks, and was furnished with the neces- 
sary blanks. The delivery of the policy was delayed until the special agent 
should inspect the building and determine the desirableness of the risk. 

Held, that an oral as well as a written contract may be binding. 


Held, that there was sufficient to justify a finding of an oral agreement within the 
scope of the agent’s authority, which was binding on the company so long as it 
had not been terminated by the latter. 


Exceptions overruled. 


Ames, J. 
No attempt has been made in the argument for the defendant to 


maintain the position that their local agents did not make substan- 
tially the contract which the plaintiff alleges that they did make. The 
evidence reported certainly tends to show that there was an agreement 
to insure the building, which was intended to be binding upon the 
company from the moment of the entry upon “ the binding-book,” 
and to continue in force at all events until the premises should be in- 
spected by the special agent, Bullock. 

The only question remaining to be considered is whether there was 
any evidence of authority on the part of the local agents to make the 
contract. It was conceded that they had authority to receive applica- 
tions for insurance, and that they were intrusted with blank policies 
signed by the president and secretary of the company, which they 
were accustomed to fill out and deliver without consultation with the 
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officers. There was evidence to the effect that with the knowledge 
and consent of the defendant’s officers, they had frequently issued 
policies upon property of the same class as this risk without submit- 
ting the same for the previous approval of those officers. The ten- 
dency of this evidence was to show that they acted, and made con- 
tracts of insurance, as general agents of the defendant, and were al- 
lowed so to do. The fact that the delivery of the policy was delayed 
until the special agent should have an opportunity to inspect the 
building, is explained by the fact that the risk was considered special- 
ly hazardous ; and that the local agents left to the corporation the 
right of terminating the risk if the special agent should decide not to 
accept it. It would not follow that in the meantime the plaintiff was 
to stand uninsured. There is evidence that he considered himself, 
and was understood by the local agents, to be so insured ; that the 
amount and the rate of premium were agreed upon ; and that there 
was a usage among insurance companies and their agents to bind the 
company by preliminary oral agreements until policies could conve- 
niently be issued. Itis well settled that an oral contract of insurance 
is binding, and that there is no rule of law requiring it to be in writ- 
ing. Sanborn vs. Fireman’s Ins. Co., 16 Gray, 448. Under such 
circumstances, the plaintiff might have aright to rely upon the oral 
agreement, and for that reason might have failed to seek insurance 
elsewhere. The case finds that the instructions to the jury upon the 
general rules of law as to agency were not excepted to, and the jury 
may have found that the contract was within the apparent scope of 
the agent’s employment. See Baxter vs. Massasoit Ins. Co., 13 Allen, 
320. 
Exceptions overruled. 





UNITED STATES CIRCUIT COURT. 
DISTRICT OF VERMONT. 


Fersrvuary Term, 1878. 


GEORGE H. WEEKS er t., 
vs. 


LYCOMING FIRE INS. CO. 


An agent furnished with blank policies which he is authorized to fill up and de- 
liver and make binding until canceled, has also authority to make preliminary 
executory contracts by parol. ° 


In order to a valid parol contract the subject of insurance, the time, amount, and 
premium must be shown to be agreed on. 


Evidence of an agreement to replace a certain policy in the H. company at its ex- 
piration by a policy in the L. company, at a-specified rate, is evidence of a valid 
parol contract. 


Tt was claimed that the policy, if issued according to agreement, would have been 
invalidated by things shown to exist in connection with the policy. 


Held, that the agreement having been made by the agent with full knowledge of 
the facts, was valid. 


Proofs of loss had not been made within the time that would have been required 
by the policy if issued in the contemplated form. 


Held, that a refusal to issue the policy was a denial of liability and a waiver of the 
condition requiring such proofs. 


This cause has been heard on bill, answer, replication, proofs and 
argument of counsel. 

Several questions of fact and oflaw arising thereon have been made. 
One is as to whether Mr. Cahoon had authority to bind the defendant 
to an executory contract of insurance of the property. 

It is shown by the orators, by his testimony, which is not disputed 
in this respect, that he was furnished with blank policies, which he 
was authorized to fill up and deliver, and make binding for their 
whole term unless the defendant's officers should determine to cancel 
them, and if so, until they should be canceled. This would consti- 
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tute an executed contract of insurance, which would include the pre- 
liminary executory contract to enter into it, and authority to make 
this larger completed contract would include authority to make the 
included one. Wood on Fire Ins., sec. 10, and cases cited ; insur- 
ance Co. vs. Colt, 20 Wall, 560 ; Sanborn vs. Fireman’s Ins. Co., 16 
Gray, 453. Thus it appears that he did have the requisite authority. 

Another and more difficult question is whether he, as such agent, 
did in fact enter into such preliminary contract. 

It is so usual and so proper that contracts of insurance be in writ- 
ing, that proof of them by parol ought to be clear. And to make out 
such contract each essential element of it must be shown to exist. 
The agreement on the part of the insurer must be made out by prov- 
ing what it was to cover, for what time, at what sum, and for what 
price or premium. That on the part of the insured by showing an 
agreement at least to pay the agreed price or premium for the agreed 
insurance. When made out, one agreement is the consideration for 
the other. 

In this case there is no question about what the property was to 
be insured. All agree as to that. As to the. commencement and 
duration, Mr. Walker testifies that it was to commence at the expira- 
tion of the policy in the Hartford Fire Insurance Company, which 
was November 20, 1874. Mr. Cahoon, that he was to havethe property 
to insure from year to year ; and Mr. Newell, that he was directed by 
Mr. Cahoon to write an application in the form of a daily report, and 
to follow another policy and a register, each of which showed insur- 
ance for one year, and all agree that this was to be a renewal in the 
Lycoming instead of the Hartford company, of an insurance which was 
for one year. So it appears unmistakably, but not very directly, 
that the duration of the insurance was to be one year from Novem- 
ber 20, 1874. 

It appears from the same circumstances that the amount for which 
the property was to be insured was $3,333.33. 

Mr. Walker testifies that the price or premium was to be 1 3-4 per 
cent, and Mr. Cahoon that he made the premiums on insurance for 
the orators a matter of debt between him and them. 

Mr. Walker states what, if true, in connection with the Hartford 
policy, would cover the whole, when, after testifying to conversation 
on the subject between him and Mr. Cahoon on the last Monday in 
August or the first one in September, 1874, he says: “At this time 
it was agreed upon between me and Cahoon that the policy in the 
Hartford should be placed in the Lycoming at the expiration of the 
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Hartford, and that the rate should be 1 3-4 per cent instead of 1 1-2 
per cent as we had paid before.” This was objected to, and it is ar- 
gued that it was not competent for the witness to state what was 
agreed to, but only what was said, leaving the effect to be found on 
the trial, and Linsley vs. Lovely, 26 Vt., 123, is cited. The testimony 
held inadmissible in that case was that of a witness who testified not 
only to what he, but what the other party to negotiations between 
them understood from them. As was said in that case, one person 
cannot state what another understands without drawing an inference, 
which is the province of the trier. But one person might hear 
another expressly agree. In this case, according to what was said 
by the court in that, Mr. Walker could state what he understood or 
agreed to, and what Mr. Cahoon understood and agreed to may be 
readily inferred from his testimony that he directed Mr. Newell, his 
clerk, to renew the Hartford policy in the Lycoming, and from Mr. 
Newell’s testimony to the same effect. 

And if all of Newell’s testimony is true, not only the agreement 
must have been made, but the daily report of the insurance made and 
forwarded. That of Mr. Francisco and Mr. Bradley is to the effect 
that it was not received, which, in connection with the known accuracy 
of the mails, tends to show it was not sent. Whether it was made or 
not, or sent or not, is not decisive. The question is whether the agree- 
ment to insure was made so that the report ought to have been made 
and sent and the policy written, and as to this the testimony of the 
three witnesses concurs, and is not contradicted, but is strongly corro- 
borated by the fact, shown by the policies issued as well as by the 
oral proof, that it was the arrangement between the insured and the 
insurance agent to keep $10,000 insurance on the property, and that 
this insurance was necessary to make up that amount. 

It is claimed for the defendant that various things shown by the 
evidence to have existed about the property affecting the risk, would 
have invalidated the policy if one had been issued according to agree- 
ment, and that therefore they vitiate the agreement. On this point 
the evidence is full to the effect that Mr. Cahoon, the defendant’s 
agent, knew of all these things and entered into the agreement in view 
of them. The agreement was to insure the property as it was situated. 
Under these circumstances the policy would have been binding, and 
the agreement is. Wood on Fire Ins., sec. 402, and cases cited ; Brink 
vs. Ins. Co., 49 Vt., 453. It is objected that there was a limitation in 
the charter of the defendant that would have cut off this risk, but if 
there is, it is not shown. 
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If the policy had issued in the form contemplated, it would have re- 
quired proof of loss within thirty days, which has not been made, and 
the want of it would have defeated recovery. But the policy was not 
issued, and when asked was refused by the agent. The claim now 
made is not on the policy, but on the agreement for one not per- 
formed. The refusal of the policy was equivalent to a denial of all 
liability, made within the time in which proof was required, and ex- 
cused making such proof. Wood on Fire Ins., sec. 419. 

The orators are entitled to a decree for a policy, and the defendant 
to the amount of the premium not yet paid. As there has been a 
total loss of some of the property and a partial loss of other sufficient 
to cover the whole amount, except that there was a special insurance 
on piano, which was saved so as to abate $50, to avoid circuity there 
should be a decree for the orators for the amount of $3,333.33 less the 
$50 abatement, and the premium $58.33. 

Let a decree be entered accordingly, with costs. 





DIGEST OF DECISIONS 


IN THE LOWER COURTS. 
From various sources, not official. 


Lire.—Insolvency.— Rights of Creditors. 

Held, in an action by the creditors after the death of the insured, 
to obtain the proceeds of the policy, that the creditors are entitled to 
receive from the proceeds the premium paid by the deceased after he 
became insolvent, with interest, and that the remainder goes to the 
beneficiary named in the policy. The subsequent insolvency of the 
husband does not make the policy the property of his creditors. 
Under the law, the husband, though insolvent, may withdraw from 
his creditors, annually, $300, for the purpose of effecting and keeping 
up an insurance on his life for the benefit of his wife. In determin- 
ing whether a gift isin fraud of creditors, the question is whether the 
donor was in fact solvent, and therefore able to make a gift ; not 
whether he knew himself to be insolvent, and had an actual intention 
to defraud. 

Pullis vs. Robinson.—St. Louis Mo., C. A.—April 1878. 


Fire.— Cancellation.— Estoppel.— Agent. 

Plaintiff, through an insurance broker, procured a policy from the 
agent of a fire insurance company. Plaintiff paid the broker the 
amount of premium, but the agent gave the broker credit. The com- 
pany informed the agent that it would not accept the risk on plaintiff's 
building, but the agent said nothing to plaintiff. Thereafter plaintiff, 
desiring to make some alterations in the building which would in- 
crease the risk, applied to the agent to indorse on the policies per- 
mission to do so. The agent said it would be necessary to apply to 
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the company, and he took plaintiff's policy to send to the company for 
such permission. The agent sent the policy, informing the company 
of the facts. The company kept the policy to cancel it, but gave no 
notice to that effect. Subsequently the building was burned. In an 
action on the policy, held, that the company was estopped from claim- 
ing that the policy was not in force. 

The policy required that in case of loss, plaintiff should give notice 
forthwith in writing to the company. The plaintiff told the agent of 
the loss, who wrote to the company, which claimed not to be liable on 
the ground that the policy never had been in force. Held, that the 
company could not thereafter set up informality in giving notice, etc., 
of the loss. 

A defense that the plaintiff had, in violation of the terms of the 
policy, increased the risk, held not available unless set up in the 
answer. 

Bennett, Ad’mr, vs. Maryland F. Ins. Co.—U. 8. D. C., N. D. N. Y.— 
April 1878. 


Intanp.— Construction.— Total Loss and Abandonment. 

A policy of insurance on asteamboat contained the following stipu- 
lations : 

1. “In no case whatever shall the assured have the right to aban- 
don, until it shall be ascertained that the recovery and repairs of the 
said vessel are impracticable.” 

2. “That the assured shall not abandon as for a total loss, * * * 
unless the injury sustained be equivalent to fifty per centum on the 
agreed value (of the vessel) in this policy.” 

3. “In the adjustment of claims for partial loss or damage * * * 
no deduction will be made on account of new work for eighteen 
months from the date ofthe boat’s departure on its first trip. From 
the termination of said eighteen months until the expiration of the 
twelve succeeding months, a deduction of one fifth ‘new for old’ wil 
be made on account of new work ; and subsequently (i. e., after the 
expiration of thirty months,) a deduction of one third ‘ new for old’ 
will be made in all adjustments of such claims for partial loss.” 

Held, That the term “impracticable ” does not relate to a mechani- 
cal possibility, nor to the ability to raise and repair the vessel at any 
cost ; but that it is legally impracticable to recover and repair the 
vessel if the expense of so doing will exceed fifty per cent of her actual 
value. 

Held, That the law in the United States is, that in estimating 
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whether the injury sustained will equal or exceed fifty per cent of the 
value of the vessel when repaired, her actual value, and not her agreed 
value in the policy, is to govern ; and that this rule of law is not 
changed by the provision in the policy that the “assured shall not 
abandon, as for a total loss, unless the injury sustained be equivalent 
to fifty per centum on the agreed value in the policy,” because if the 
vessel be injured to more than fifty per centum of her actual value, 
this is equivalent to, or in the same proportion as, fifty per centum of 
her agreed value. 

Held, That in estimating whether the cost of recovery and repairs 
will equal or exceed fifty per centum of the actual value of the vessel, 
one third of the expenses of repairs “ new for old” material, is not to 
be deducted. That this deduction is allowed only in cases of partial 
loss, where the vessel, after the repairs, is returned to the insured, 
who has the benefit of the new for the old material ; but in cases of 
constructive total loss by abandonment, the vessel is not returned and 
the insurers have all the benefit of the new material. 

When after the disaster the insured gives notice to the insurer that 
he abandons as for a total loss, because the cost of raising and re- 
pairing the vessel will exceed fifty per centum of her agreed value in 
the policy, such reason is not the statement of a fact which concludes 
the insured or which could mislead the insurer, but it is at most an 
expression of opinion as to which the insurer can judge as well as the 
insured. Both are at last bound by the test of the actual cost of rais- 
ing and repairing the vessel, and by the construction which competent 
authority shall give to the terms of the policy. 

Peabody Ins. Co. vs. Mem. and Ark. R. Packet Co.—Sup. Ct. of Cin- 
cinnati, O. 


Lire.—Premium Note.— Complete Premium.—Interest. 

Payment of the cash portion of the premium, together with the 
giving of the required note, is complete payment of premium within 
the meaning of a policy providing for a paid-up policy for as many 
tenths as there have been complete annual premiums. The note stip- 
ulated that a failure to pay the interest when due should forfeit the 
policy, but the policy stipulated that in case of failure to pay any 
premium or interest when due, the company should only be liable 
“for such part as is expressly stipulated above ;” such part being as 
many tenths as complete premiums had been paid ; also, that if the 
policy became void for any other reason than the non-payment 
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of premium, all payments thereon should be forfeited to the com- 
pany. Held, that a failure to pay the interest on a note when due 
did not forfeit the right of the insured to claim a proportionate paid- 
up policy. 

Fitiian vs. N. W. Mut. Life Ins.—St. Louis, Mo., C. A.—October, 1877. 


Fire.— Mortgage Interest.— Assignment. 
. The policy insured the mortgage interest of G. W. afterward 
bought the property and paid off the mortgage. The company on 
the request of W. subsequently indorsed its consent to an assignment 
of G.’s interest to W. The company was not informed that W. had 
bought the property. Held, that the company intended to do noth- 
ing more for W. than for G., and being deprived of the right of sub- 
rogation by the change, the policy was invalid. 

Wall vs. Commercial Ins. Co.— Cincinnati, O., Sup. Ct. 


Lire.— Performance.— Waiver.—Forfeiture. 

In a proceeding in equity to enforce specific performance and se- 
cure the execution and delivery of a paid-up policy, the plaintiff must 
show a performance of the conditions on his part. A waiver of the 


condition of a policy does not justify the inference that another and 
distinct condition was also waived ; and though the time of notice 
may depend upon the time of payment, the waiver of punctuality in 
payment is no waiver of punctuality as to notice. The law does not 
favor forfeitures, and slight circumstances are enough to show waiver 
where a forfeiture is claimed ; but where the claim of waiver is made 
for the purpose of compelling the execution of a contract the evidence 
must be direct and positive. 
Hawthorne vs, Brooklyn Life Ins. Co.—St. Louis Court of Appeals. 


Lire.— Amalgamation.— Ultra Vires.—Rights of Policy-holders.—Non 
payment of Interest—Non-Forfeiting policy. 

An agreement by which one life insurance company transfers to 
another all of its assets in consideration of the latter company under 
taking to reinsure all its risks, and to assume and pay all its debts 
and liabilities, is ultra vires and void, although the vendor company 
may be authorized by its charter to reinsure its risks. 

If the result of such a transaction is to induce the vendor com- 
pany to cease to use its franchises, and to produce practical insol- 
vency, the policy-holders and creditors of the corporation in Tennessee 
may, under its laws, without first obtaining a judgment at law, attach 
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the property of the corporation by a bill in chancery, and subject the 
same to the satisfaction of their debts, the rights of the policy-holders 
becoming fixed as of the date of the transaction, upon the ground of 
a determination of the contract by the company. 

= Each policy-holder, upon a determination of the contract by the 
insolvency of the company, or its voluntary cesser of the use of its 
franchises, whose policy is in full force, either for the original or a 
commuted sum, is entitled to recover the equitable value of his 
policy,—that is, the difference between the cost of a new policy and 
the present value of the premiums yet to be paid on the policy at the 
date of the breach, subject to a deduction of any unpaid premium 
note with interest. If the policy be only running out an extension 
under the temporary insurance clause, the equitable value would be 
the cost of a similar policy for a person of the age of the policy-hdlder 
at that day for the length of time the policy had to run. 

A policy-holder in the vendor company, who, after the attempted 
transfer, has paid premiums to the conveyee company, without the 
issuance to him by the latter company of a new policy and his accep- 
tance thereof with full knowledge of the facts, is entitled to recover 
from the latter company the premiums thus paid with interest. 

Where part of the premium is loaned to the insured upon his note 
at one year, the interest being paid in advance, and the policy pro- 
vides that if the insured fail to pay annually in advance the inter- 
est on any unpaid note or loans, the policy shall cease and determine, 
the interest becomes practically a premium payable annually in ad- 
vance ; and the policy lapses as in other cases if the premiums be 
not promptly paid. But the company would be bound to apply the 
dividend to which the policy-holder might be then entitled in such a 
manner as to save the forfeiture ; that is, first to the payment of the 
interest. 

If a company publicly advertises that it has made its annual life 
policies, “now in force or hereafter to be issued,” non-forfeiting, by 
extending the full amount of the insurance over a definite period of 
time to be ascertained in a particular mode, policy-holders may claim 
the benefit of the extension without any clause in the policy to that 
effect. 

Smith vs. St. Louis Mut. Ins. Co.—Nashville, Tenn., Chancery Cl.— 
April Term, 1877. 





